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LEGACIES 
FOR ENDOWMENT 


THOSE making or revising their Wills 

may like to consider benefiting some 

selected aspect of Church Army Social or 

Evangelistic work by the endowment of a 

particular activity—thus ensuring effective 

continuance down the years. 

Gifts—by legacy or otherwise—will be 

valued for investment which would produce 

an income in support of a specific object, 

of which the following are suggestions :— 

1. Training of future Church Army 
Officers and Sisters. 

2. Support of Church Army Officers and 
Sisters in poorest parishes. 

3. Distressed Gentlewomen’s Work. 

4. Clergy Rest Houses. 


Preliminary enquiries will be gladly answered 
by the 


Financial Organising Secretary 


THE CHURCH ARMY 


55, Bryanston Street, London, W.! 
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In recommending a bequest or donation 
to the RSPCA you may confidently 
assure your client that every penny 
given will be put to work in a 
noble cause. Please write for the free 
booklet “* Kindness or Cruelty ” to the 
Secretary, RSPCA, 105 Jermyn Street, 
London, S.W.1. 


REMEMBER THE 


RSPCA 


Brown v. Allweather Mechanical Grouting Co. 








Miss Agnes Weston’s 


ROYAL 
SAILORS’ 
RESTS 


Portsmouth (1881) Devonpore (1876) Gosport (1942) 
Trustee-in-Chorge, Mrs. BERNARD CURREY, M.B.E. 


AIMS.—The spiritual, moral and 
physical well-being of the men of 
the Royal Navy, their wives and 
families. 

NEEDS.—Funds for carryin 
on Welfare Mission Work, a 
for General Maintenance. 

NOT SUBJECT TO NATIONALISATION 


Legacies are a most welcome belp 


Gifts to “ The Treasurer,” “ J.P.," Royal Sailors’ Rests 
Head Office: 31, Western Parade, Portsmouth. 
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SITUATIONS VACANT 
COUNCILS 
Applications are invited from 


COUNTY 
Chief Clerk. 


persons with extensive local government ex- | 


perience for this appointment at the inclusive 
annual salary of £790—£865 The Local 
Government Superannuation Act 1937, 
applies. 

Applicants must be thoroughly versed in all 
branches of committee procedure and be able 
to keep the Association’s accounts. Forms of 
application can be obtained from the under- 
signed to whom they should be returned by 
not later than April 20. W. L. Dacey, Secre- 
tary, 84 Eccleston Square, Westminster, S.W.1. 


FOR SALE 


FOR SALE—Public General Acts of Parlia- 
ment bound in cloth 1906-45. Forty-three 
volumes in good condition. Apply Box 
No. B.30, Office of this Newspaper 


INQUIRIES 


YORKSHIRE DETECTIVE BUREAU 
T. E. Hoyland. Ex-Detective Sergeant. 
Member of the B.D.A., F.B.D., Associated 
American Detective Agencies, and the World 
Secret Service Association. Confidential 
enquiries ; Divorce, etc. ; Over 600 agents in 
all parts of the World. Over twenty-five years 
C.1L.D. and Private Detective Experience at 
your service. 1, Mayo Road, Bradford. 
Tel. : 26823 day or night. 


PARKINSON & CO., East 
Durham. Private and Commercial Investi- 
gators. Instructions accepted from Solicitors 
only. Tel. : Boldon 7301. Available day and 
night. 


cm OF YORK 
Children Officer 


Boldon, Co. 


APPLICATIONS are invited from suitably 


ualified and experienced persons for the above | : . - 
q pe ” | and the successful candidate will be required 


appointment. 

The salary will be in accordance with A.P.T. 
Grade VI (£670—£735). 

Copies of conditions of service and duties 
to be undertaken may be obtained from the 
undersigned. 


Last day for receipt of applications April 20, | 


1953. 

Tr. C. BENFIELD, 
Guildhall, Town Clerk 
York. 


ASSOCIATION. | 


| of my office 





Counts OF CORNWALL 


Appointment of Quarter Sessions Assistant 


APPLICATIONS are invited for the post of 
male assistant in the Quarter Sessions Section 
The salary will be within grade 
A.P.T. V (£595 x £15—£645) of the national 
grades. Applicants should have had experience 
in an office of a Clerk of the Peace or Clerk to 
Magistrates, and knowledge of the procedure 
of Quarter Sessions would be an advantage. 
The usual service conditions of the Local 
Government Service will apply. 

Applications, together with the names of 
two persons to whom reference may be made, 
should be submitted to the undersigned not 
later than April 4, 1953. 


E. T. VERGER, 


Clerk of the Peace and | 
of the County Council. | 


County Hall, 
Truro. 
March 18, 1953. 


EST RIDING MAGISTRATES’ 
COURTS COMMITTEE 


Strafforth and Tickhill 
(Population over 220,000, the main courthouse 
being at Doncaster) 

Appointment of Second Assistant Clerk in the 
Office of the Clerk to the Justices 


APPLICATIONS are invited for the above 
whole-time appointment. Applicants must have 
a thorough knowledge of the work of a Justices’ 


| Clerk’s office and previous court experience 


is essential. The appointment will be made 
within the salary scale £585 « £20—£665 per 
annum, commencing salary according to 
experience, the scale to be subject to review 
when National Scales for Justices’ Clerks’ 
Assistants have been negotiated or fixed. The 
appointment, which is superannuable, will be 
subject to one month’s notice on either side 


to pass a medical examination. 
Applications, stating age and experience, 


| together with copies of three recent testimonials, 


must reach the undersigned not later than 
Wednesday, April 8, 1953. 


BERNARD KENYON, 
Clerk to the Magistrates’ 
Courts Committee. 
County Hall, 
Wakefield. 
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Notes on 


JUVENILE 
COURT LAW 


By A. C. L. MORRISON, C.B.E. 
Formerly Senior Chief Clerk of the 
Metropolitan Magistrates’ Court 


Notes on Juvenile 
Court Law ... . 
is a summary of the 
principal Statutes and 
Statutory Instruments 
dealing with children 
and young persons 
appearing before the 
juvenile courts together 
with some provisions 
relating to adoption. In 
a pocket size format, 
the Summary consists 
of 24 pages, and is 
bound in board covers. 


Price 2s. 6d. net, 
postage and packing 
6d. Prices in bulk (in- 
clusive of postage and 
packing) 10 copies 
£1 1s., 25 copies £2 6s., 
and 50 copies for £4. 
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NOTES of the WEEK 


A Case of Negligent Driving 

The judgment of a stipendiary magistrate in New Zealand, 
reported in the Honorary Magistrate for December, 1952, deals 
with an important point as to what constitutes negligent driving 
of a motor vehicle. 

Briefly, the facts appear to have been that the defendant, 
travelling at a normal speed, was suddenly unsighted by the 
glare of the sun as he came round the bend in the road, and, 
swerving to his right, collided with another vehicle, the driver of 
which was putting on his brakes. The question was whether the 
collision was due to negligence or to inevitable accident. 


Reference was made to Halsbury’s Laws of England as authority 
for the proposition that where there is a defence of inevitable 
accident, the defendant has to show that the emergency was so 
great that no amount of foresight, skill, or care could have 
prevented the accident. 

Apparently the defendant in this case tried to release the 
vizor when he found himself blinded by glare, but had some 
difficulty in releasing it, and it was while so engaged that he 
veered from his course. As to this, the learned stipendiary 
said: ‘In my opinion for the defendant, when the camber of the 
roadway was against a straight course, and he was near a blind 
bend, and sun glare was affecting his vision ahead, to allow his 
attention to be distracted in releasing a vizor fastened by elastic 
which necessitated the removal of one hand from the steering 
wheel for too long, was doing something which showed lack of 
foresight and care. He elected to do this instead of stopping 
his car and adjusting the vizor while the car was stationary. . . 
In the present case the defendant had no control over the sun 
glare, but it was still obligatory upon him to exercise ordinary care, 
caution and skill. In this obligation he failed.” 


The defendant was convicted, after amendment of the informa- 
tion, of driving without due care and attention. 


Unavoidable Accident 

Of course there are cases in which a driver is not criminally 
liable even when his action causes injury or damage, but it may 
be upon the driver to show why the accident was inevitable. In 
the New Zealand courts it was laid down in Billy Higgs and 
Sons v. Baddeley (1950) G.L.R. 219 that “* Where the collision 
was due to a temporary incapacity or distraction of the driver 
resulting from a happening that could not have been prevented 
by any amount of foresight, pains or care, the driver was not 
guilty of negligence.” 

In the English case of Kay v. Butterworth (1946) 110 J.P. 75, 
it was held that the driver of a motor vehicle, who allows himself 


to be overtaken by sleep while driving, must at least be guilty of 
the offence of driving without due care and attention. In the 
course of his judgment, Humphreys, J., said: “I do not mean to 
say that a person should be made liable at criminal law who, 
through no fault of his own, becomes unconscious while driving, 
as, for example, a person who has been struck by a stone or 
overcome by a sudden illness, or when the car has been put 
temporarily out of his control owing to his being attacked by a 
swarm of bees or wasps.” 


Judicial Salaries 


The Government's decision to raise the salaries attached to 
high judicial offices will, in general, be approved by the public. 


The Judges Remuneration Bill, 1953, which received its First 
Reading on March 13, proposes that an additional allowance of 
£1,000 per annum, free of income tax, should be payable from the 
Consolidated Fund to the holders of certain high judicial offices. 
These include the Judges in the House of Lords, the Supreme 
Court, England and Wales, the High Court of Judiciary and 
Court of Session Scotland, and the Supreme Court Northern 
Ireland. The total additional cost chargeable to the Consolidated 
Fund will be £79,000 per annum. 


At the present time the salary of the Lord Chancellor is £10,000 
a year (including £4,000 as Speaker of the House of Lords) and 
the Lords of Appeal in Ordinary receive £6,000 a year. The 
Lord Chief Justice is paid £8,000 and the Master of the Rolls 
£6,000 a year. All these salaries were fixed over a hundred years 
ago in 1851. The President of the Probate Divorce and Admiralty 
Division and the puisne Judges are paid £5,000 a year. The 
salaries of the puisne Judges were fixed as long ago as 1832. In 
1842 when the first Income Tax Act became law the standard 
rate of Income Tax was 7d. in the £!! This position continued 
until 1855. When the salary was originally fixed by Parliament 
the object was to make a High Court Judge a rich man and to 
preserve him in independent security. Today the nation cannot 
afford to endow their Judges with such a degree of wealth but it is 
still the general view that those who administer the Queen’s justice 
should be men of substance and free from financial anxieties. 


At present rates of income and surtax a bachelor Judge’s 
£5,000 a year is reduced to £2,460 15s. Od. per annum and that of 
a married Judge with one child to £2,543 17s. 6d. a year. 


The nation exacts a high standard of professional competence 
from its Judges. Their work is arduous, highly responsible and 
often lonely. It demands mental equipment and powers of 
discernment of a high order. In addition the adverse 
psychological effect upon a Judge who has to sit day after day 
dealing with a calendar almost entirely comprised of sexual 
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offences at Assizes or spends his judicial life in the Divorce 
Division largely dealing with the squalid side of matrimony is 
probably considerable. They deserve their long vacation in the 
summer. A junior Judge of the Queen's Bench Division may well 
be separated from his home and family for six months or more 
in the year whilst he proceeds on some remote Assize far removed 
from the Metropolis. Only his brethren in the other Divisions 
of the High Court and the Court of Appeal remain largely 
undisturbed in London. 

Sometime ago rumours of impending judicial resignations were 
heard in the Temple. It cannot be right that members of the 
judicial Bench find the financial burden of their office so great 
that they wish to revert to the Bar, from which they must be 
drawn. It is true that the rewards of a successful practice at the 
Bar in those days of high taxation are much less than they used to 
be before the last war but none the less the prospect of promotion 
to the Bench at the existing salary, even with its pension after 
fifteen years’ service, is not always attractive to the most eminent 
practitioners. Surely it should be made so ? 

Critics will say that it is wrong to grant a tax-free allowance 
to a privileged category of person, but to add the same of 
amount by raising the salary appropriately and then deducting 
tax would, at present levels of taxation, need a startlingly big 
increase figure which it would be difficult to explain. Nevertheless, 
the Government's decision to delay the passage of the Bill may 
mean that the “‘ tax-free allowance * may be altered in principle. 

When the rewards in commerce, under the nationalized 
Boards and elsewhere are so much greater it is most difficult to 
oppose this increase to the nation’s Judges’ salaries. As a recent 
case tried before Mr. Justice Hilberry in the Queen’s Bench 
Division disclosed, the weekly earnings of a successful variety 
star artist at £900 a week make Her Majesty's Judges’ salaries 
seem modest indeed by comparison! 


Report of the Children’s Officer for Brighton 

Mr. F. D. L. Miller, Children’s Officer for the county borough 
of Brighton, has issued his first report, which covers a period of 
four years, upon what he describes as the work of the youngest 
service in local government. It is a record of satisfactory progress, 
but it is not written in a spirit of self satisfaction, and at the end 
of his report Mr. Miller says : “* The present position is still not 
ideal, and plans are going ahead for further improvement, for 
example, two more scattered homes should be completed this 
year (1953), urgent consideration is being given to the necessity 
for hostel accommodation for working girls, and the Children’s 
Committee have under review the most suitable method of 
accommodating the 0-5 age group.” 

Like most other similar bodies, the Brighton children’s 
committee has pursued the policy of boarding out where possible, 
and of establishing small homes for some of those children who 
cannot be boarded out. Some of these homes accommodate a 
“family ” of four boys and three girls in charge of a foster 
mother, whose husband works at his own occupation. This 
should provide the nearest possible approach to real family life, 
assuming, as we think we may, that the husband interests himself 
in the children much as a real father would. Eventually it was 
possible to close one institution and, says the report, this marked 
the end of institutional life for the deprived children in the county 
borough of Brighton. 

The committee takes every care to explore all other possibilities 
before receiving children into care, although of course there are 
many genuine cases in which there is no alternative. 

“* A large proportion of the work of the board-out officers is 
concerned with parents who wish to place their children in the 
authority’s care. A number of these seek to avoid their responsi- 
bilities and it is frequently the task of the officers to remind them 
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of their duty in regard to their children. Relatives are interviewed 
and encouraged to help, for it is appreciated that the best interests 
of a child are seldom served by a forced parting from mother 
and relations."” The primary cause for receiving children into 
care is illness of the parents, other causes being difficulties of 
accommodation and eviction. There is a steady increase in the 
number of children returned to their parents each year. 


That parents are not always at fault is beyond dispute, and the 
children’s committee realizes the necessity of what may be termed 
preventive work, especially in dealing with broken homes. 
Some progress has been made since the formation of the 
co-ordinating committee which followed the publication of 
Home Office Circular No. 157 in July, 1950. Housing is of course 
a main difficulty. “* The shortage of accommodation for homeless 
families is a serious handicap, and many parents who are deeply 
attached to their children are often separated from their family 
because they have no accommodation. Placing the children of 
such families in children’s homes, not only creates * deprived 
children’ but is a heavy expense on the Children’s Department.” 


The children’s committee is also responsible, it will be remem- 
bered, for child life protection and for certain duties in connexion 
with adoption applications in both county courts and juvenile 
courts as well as in connexion with other cases coming before the 
juvenile courts. 

The Children’s Officers department was responsible for 682 
children at the date of the report. This shows that if this is the 
youngest service in local government it is certainly not the least 
important. 


Commercial Neighbour 


We spoke at 110 J.P.N.412 of a grievance felt by some suburban 
householders, by reason of a neighbour’s putting in his garage 
a vehicle of commercial type, or—more blatantly—standing it 
in his entrance drive. We suggested that if the house next door 
is occupied by a butcher, and he uses the garage for his van in- 
stead of, or as well as, for his car, you are no worse off. Nor are 
you if your neighbour puts H.C. plates on his Rolls Royce; _ it 
might be detrimental to your property if the butcher started a 
branch shop, or the owner of the Rolls Royce opened an office 
and advertised car-hire business. So long as the trade vehicle 
and its owner make only the same use of the premises as would 
be made by a private car, your objection is no more than 
snobbish. Our observations at that stage were prompted by 
information reaching us from a town which had an operative 
planning scheme. The technical position is a little different, 
since the Town and County Planning Act, 1947, came into 
force with its requirement of permission to develop, and its 
artificial conception of development. Still, however, we think the 
matter is one of degree. We are told by a learned correspondent, 
who himself would like to see tighter control over the sort of 
use of land we were discussing seven years ago, that our view 
about the old law has been more or less accepted under the 
new law by the Minister of Local Government and Planning 
(as he then was) in an appeal decided early in 1951. It seems that 
the council of a borough had there purported to require 
discontinuance of “‘ the use of the curtilage of the dwellinghouse 
for commercial purposes, viz. : as a parking place for a commer- 
cial vehicle and the restoration of the land to the use of a private 
garden.” The appellant, it appeared, worked a lorry under 
contract with a gravel company for haulage work. The haulage 
business was not operated from appellant’s house, but since the 
lorry was used for daily travelling it was convenient to keep it 
there. Dealing with the appeal upon its merits, the Minister con- 
sidered that the parking of the lorry could not make an 
appreciable difference to the amenities of the district, provided 
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that it was not used for the carriage of goods to and from the 
premises. He accordingly allowed the appeal, and granted 
permission for the lorry to stand in the appellant’s private garden. 
He added that, while he had decided the appeal solely on its 
merits, he had, in other cases where there was no other purpose 
involved than the accommodation of a vehicle, consistently 
held that accommodation of a commercial vehicle upon a pre- 
viously non-commercial piece of ground did not constitute 
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“« development” under the Act of 1947. Still earlier, in 1949, he 
had written to one local authority to say that in his opinion the 
occasional use of land for the parking of lorries did not involve 
a “material change’ in the use of residential property. 
Subsequent inquiries (our correspondent tells us) have elicited 
the view that in the Minister’s opinion it is all a matter of degree. 
This would be our own view ; we said so, in relation to the older 
law, in our Note of the Week above cited. 


COMBINATION OF PETTY SESSIONAL DIVISIONS 


[CONTRIBUTED ] 


It is interesting to notice that several magistrates’ courts 
committees are bringing into effect the provisions in the Justices 
of the Peace Act, 1949, concerning the appointment of whole-time 
clerks to justices for combined areas, and interesting to consider 
how the matter might be handled by the clerk. This will create 
tasks for him unparalleled in the history of his office. Not only 
will he require his normal wide experience in magisterial law and 
procedure, but he will also require to have skill in organization ; 
pioneering zeal ; and practical administrative experience. These 
qualities might be considered essential if he is to create an effective 
and satisfactory organization capable of managing, say, three 
of four (or more) petty sessional divisions as one unit. What 
must be noticed is that he will be required to merge these dis- 
tinctly separate organizations and at the same time provide 
an efficient and economic system, the benefit of which must be 
felt in each division. 


Even more important is the clerk’s need to ensure, as far as 
possible, that the justices and the magistrates’ courts committee 
are informed of the scheme which he has in mind for the re- 
organization so that there is a general realization of what it 
entails. It is suggested that the submission of a draft report 
to them would let them see what was required to be done and 
would tend to build up their confidence in what is essentially 
their organization. 

A combination of areas operates only to bring the office 
administration under one clerk : it in no way fetters or eliminates 
any of the individual rights and entitlements of the petty sessional 
divisions concerned, and it is with this thought that the following 
suggestions are made as a basis for discussion to this recent 
development in magisterial practice. 

The existence of such an organization as is here envisaged, 
makes it quite apparent that there will be need for a large degree 
of co-ordination of views and methods between the divisions 
concerned, because whilst they retain their individuality as 
benches they are now part of a combined organization and 
this should tend to enlarge their interest in the affairs of the 
whole. 


An “ Office and General Purposes *’ Committee : The clerk is 
given a unique opportunity of providing a system which will 
combine the office work of the divisions, but he will appreciate 
immediately that the benches concerned remain completely 
distinct. In so far as the courts are concerned this is a situation 
which must, of course, properly continue, but it is suggested 
that much improvement might be felt if there were appointed 
from each division a representative to form an “ Office and 
General Purposes ** Committee. This committee would provide 
the cohesion necessary for the management of the divisions’ 
affairs as they touch their combined interests : it would create 
a close link and provide a single voice. 


The scope of the committee’s functions could include matters 
relating to the office administration and expenditure ; 
preliminary recommendations on staff and salaries, procedure in 
courts ; consideration of matters of general interest and benefit 
to the divisions. The committee could provide a channel from 
the justices and the clerk, to the magistrates’ courts committee 
and, in fact, could be the means of co-ordinating the views of 
the divisions on any point calling for attention at that level. 
In this way it would be possible to provide a means of voicing 
the combined opinions of the divisions as a single unit, but at the 
same time not in any way fettering the individuality of any one 
bench or their representatives on the magistrates’ courts 
committee in regard to any particular aspect arising within any 
one division. Essentially, such an “ Office and General 
Purposes ** Committee would be a domestic committee for the 
benefit of the combined divisions. This committee could 
then usefully consider matters similar to those hereafter 
mentioned and in view of its closer relationship with the clerk, 
would be of much assistance to him in this connexion. 


Office organization: The office selected will be the focal 
point of the divisions, from which must emanate all matters 
concerned with the work of the courts for those divisions, and 
for those who are not so familiar with the “* behind-the-scenes ”” 
of a magistrates’ court, some of the matters are here included : 
adoptions, applications, registers, orders ; committees, notices 
of, meetings, minutes, matter arising from; applications, 
informations, complaints, summonses, warrants ; courts, court 
sheets, agendas, notes of evidence, orders, fines, depositions ; 
fines and fees ledger, enforcement process, exchequer returns ; 
collecting branch, receipt and dispatch of moneys, general 
accountancy, enforcement of arrears, orders, correspondence ; 
licensing, sessions, committees, compensation and _ con- 
firming, annual licences, transfer, etc., music and dancing 
licences, etc., etc. 


A central system for all the foregoing matters would require 
to be set up so that the central office is able to function as the 
nerve centre of the divisions. This means that all records of the 
“ old ” offices would need to be brought to the central office, there 
to be sorted and filed in some sort of order. It might be found 
advantageous to deal with the matter in three stages: (a) the 
clearing up of all arrears of work ; (5) the provisions of a skeleton 
organization, combining as far as possible the existing methods 
of the separate divisions ; and (c) the provisions of a new com- 
prehensive organization, to commence at a convenient date, say, 
April 1, or even January 1, 1954, which would absorb the old in 
due course. 

What must be borne in mind is that whilst, as a matter of office 
routine, similar matters relating to each division could be 
filed under one heading, e.g., probation matters, adoptions, 
informations, etc., it would still remain necessary to provide a 
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means of segregation ; this, of course, is particularly important 
in connexion with such matters as fines and fees, court registers, 
licensing and registered clubs. A simple expedient is the intro- 
duction of a colour scheme—a different colour for each division. 
This would not need to be carried too far ; the court sheets and 
the file covers would seem to be sufficient to meet the situation. 
Another simple expedient is the provision of rubber stamps of 
the names of the divisions. These can be used on all matters 
which require to be set aside for the court of a particular division 
and immediately has the effect of segregation. 

Collecting Officer's branch : The collecting officer’s duties, as 
from April 1, 1953, by virtue of s. 21 of the Justices of the Peace 
Act, 1949, automatically fall on the justices’ clerk. There seems 
to be no objection in law or practice why these functions for each 
division cannot be effectually merged into one. This will require 
the establishment of a new central accountancy section, with 
adequate filing facilities. Much work, of course, will be involved 
in bringing the separate methods into one. Arrears will need to be 
carried forward and it might be found, where records are missing 
or have been inadequately kept, that difficulty will be experienced. 
It is suggested that this might be overcome by the clerk fixing a 
sum which represents arrears over the few weeks past of which 
he is able to prove that no payments have been made. This will, 
at least, give an accurate starting point and will save delay. If the 
woman is dissatisfied,and she might well be, then it will be neces- 
sary for her to attend court and prove what arrears she can. 


Courts ; It might be necessary to re-arrange the sittings of 
the courts so as to prevent two courts sitting on the same day as a 
regular occurrence. This is a matter which an “ Office and 
General Purposes ** Committee could handle and by agreement 
fix new days where necessary. There is no legal procedure to be 


followed in altering the day of the sitting of the court, but it 
would be proper to advertise the matter of any change in the 
local press. 

Another matter which would quickly be noticed is the need 
for some arrangements about occasional courts. Supposing a 
licensee requires an extension of hours and has found it 
impossible to make application, say, at the weekly sitting of the 
court? It would seem proper, to meet the requirements of the 
public, that he should not lose his right, even though it entails 
the clerk arranging a special court and perhaps having to travel 
himself as far as twenty to thirty miles from his office to the 
court: all for a five shilling fee! Is there any objection in law 
to the justices, through the medium of their “* Office and General 
Purposes ** Committee agreeing that in such an event the licensee 
might apply to the central office when the clerk will arrange for 
two justices, who are near at hand, to attend for the purposes of 
hearing and determining the application ? It would save, perhaps, 
half-a-day’s time for the clerk or his assistant and the amount 
involved in travelling expenses. 

Clerk's duties in Court : Here again it might be considered that 
some uniformity in procedure in courts is desirable and the justices 
should be asked to agree upon a set method of proceeding in 
court. The clerk might find that at one court the chairman does 
all the necessary things ; at another he is expected to do this but 
not that, and so on. It should be an easy matter for a committee 
to agree upon what the set procedure should be. The normal 
method, we believe, is that the clerk meets the justices before the 
court; goes through the list, drawing attention to any legal 
points involved ; the clerk then enters the court with the justices 
where he calls the cases and reads the charges out, gives the right 
of election and other cautions, takes the pleas ; he then enters 
the pleas and the adjudications on the court list. 


The obiter dicta of the Lord Chief Justice in the East Kerrier 
case gives rise to the situation that the justices should invite the 
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clerk to retire with them and that such invitation should be made 
in court. 


Court Register : It might be useful to mention this document 
because it does form the basis of all the courts’ work and is 
vitally important. This would be kept in accurate form so that 
proper certificates of its entries may be given as is required by 
law. The Summary Jurisdiction Rules, 1915, dealt with court 
registers, but these will be replaced on June 1 next by the 
Magistrates’ Courts Rules, 1952, and Form No. 117 sets out the 
form it should take. It has been found most satisfactory if this 
document is built up on a loose-leaf binder system. It enables the 
sheet to be typewritten and for copies to be taken, and dispenses 
with the old laborious practice of entering in the register in long- 
hand. As mentioned before, each division could have its own 
colour so as to provide distinction. There would seem to be no 
reason why the sheets should not be kept together in one binder 
and at the end of the year bound together in one volume. It is an 
easy matter to maintain an index to the register, built up on a 
number and name. 


Minute Books : Much has been said from time to time in the 
High Court about the necessity of providing a minute of the 
proceedings before justices. The High Court expects that an 
adequate note shall be taken of proceedings, and it is suggested 
that the clerk or his court clerk should make such a note of the 
proceedings in separate minute books. This is mentioned because 
it has been noticed that it is not always the practice to provide 
minute books. If there is a minute book kept for each court it 
should play an important role by providing a substantial and 
accurate record of the evidence, always available for the justices 
or interested parties. 


Public : It is difficult to foresee what the need would be in the 
various divisions for providing a means of communication from the 
public to the clerk’s central office. Will it need a separate office, 
say, set up for one day a week in each division? Or will the 
central office suffice ? The public require the clerk’s department 
mainly for advice on matters relating to the court ; applications 
for maintenance and affiliation orders and summonses for assault 
and the like. The majority of informations for offences come 
direct from the police and it is not a difficult matter to arrange 
something convenient in this respect. As far as the general public 
are concerned, it might be felt that as their inquiries or application 
must ultimately come before the justices, no great inconvenience 
will be caused if such applications have to wait for the next court. 
But this too is a matter which an Office and General Purposes 
Committee could usefully discuss, possibly in the light of 
experience. 

It was not intended that a lot of detail should be included here. 
However, there are many other matters which could be touched 
in this approach by way of discussion to the combination of 
petty sessional areas and which the clerk, either with or without 
an Office and General Purposes Committee, could consider. 
These include juvenile courts; licensing ; Committees; rota 
of courts; preparation of an information card or diary; 
monthly bulletins; library; and instruction classes. This 
last mentioned item, by virtue of s. 17 of the Justices of the 
Peace Act, 1949, is primarily the responsibility of the magistrates’ 
courts committee, but it might be felt that it would do no harm 
for such a matter to be considered at division level. 


It has been interesting to consider some of the aspects of the 
work involved and it is hoped that others will find it so too: 
there is no doubt that magistrates’ courts are about to enter 
upon a new era and those concerned in combination schemes 
are right on the threshold. Much will depend upon the clerk 
and the manner in which he develops the scheme as to whether 
it provides the best service for all. R.H.W. 
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THE SEVENTEENTH CENTURY JUSTICE AND THE 
CHURCH 


By ERNEST W. PETTIFER 


When the North Riding Justices met at their Quarterly Sessions 
in the seventeenth century the burden of their administrative 
duties must have borne heavily upon them at times, as they 
surveyed the lists of bridges washed away or unusable, impassable 
highways, fresh outbreaks of plague, rates unpaid, and the 
numerous other matters which find mention in their records. 
In passing, too, we may be tempted to speculate as to the types 
of room in which they had to meet in the smaller towns, 
often little more than villages, with, possibly, only the inn or a 
local justice’s parlour available. A grant of 13s. 4d. to the con- 
stable of New Malton for “ fitting a convenient place for the 
Sessions to be held there ” suggests that there was no recognized 
court room. At these sessions, by the way, in 1654, the justices 
proved their hardihood by meeting at the uncomfortable hour 
of seven in the morning, although it must be conceded that an 
important event was pending in the shape of a Parliamentary 
election at York on the following day. 


But, whatever the difficulties and preoccupations of the justices, 
it is certain that they could always spare time to keep a watchful 
eye on the Church of their day, not only the doctrines or ritual 
but the fabric of the parish churches and the human organization 
such as the clergy, the churchwardens and even the humble 
parish clerk. In their judicial capacity the justices dealt also with 
improper use of the Lord’s Day, non-attendance at church, 
unruly behaviour in church, and many other matters. 


Such small items as the provision of a Bible for Scawton 
Church, and a petition from a Stillington man for repayment 
of the cost of repairing the glass in Stonegrave Church came 
before the court, and orders were made upon the inhabitants 
for the sums due. The justices were often called upon to deal with 
the more serious matter of churches needing repair or in danger 
of collapse. In the case of Kirbymoorside Church, the chancel 
of which was in great danger of falling down, the informant was 
a justice who was sitting on the bench. The court was informed 
by him that two gentlemen were responsible for keeping the 
church in repair and promptly made an order for the Bailiff of 
Ryedale to carry the two before a justice to be bound either to 
appear or to do the work within a stated time. 


In the case of Hutton Rudby Church the proceedings were 
different, for the whole of the inhabitants of East Rounton 
(presumably a neighbouring village with no church of its own) 
were presented for not helping to repair the church. A plea of 
guilty was entered, and the defendants were ordered to pay their 
proportion of the cost, and in future, the order ran, to pay their 
quota more promptly. A third case is somewhat unusual— 
“* The chancel of Burniston Church presented as out of repair.” 
This suggests that the informant, who is not named, did not 
know whose liability it was to do the work. Unfortunately 
the minutes do not give the result. In fact many entries are 
vague and unsatisfactory, such as the following—** Three men 
for not repairing the wall of East Harlsey Church.” Many 
questions are left unanswered, but the many cases do establish 
the fact that it was to the Quarter Sessions that parishioners 
looked when their churches fell into disrepair. 


The powers of the justices appear to have extended to the 
churchyard and its maintenance. Amongst the presentments 
at Thirsk in October, 1657, there is one against the inhabitants 
of Newsam and Breckonbrough for not repairing the churchyard 
of Kirby Wiske. (No decision recorded). A rather more unusual 


case is that of the four churchwardens of Askrigg, charged with 
suffering a market to be carried on in the churchyard, but again, 
the court’s decision is not recorded. 

Two cases with a humorous side came before the court. A 
Spaunton labourer appeared and pleaded guilty to locking the 
church door, running away with the key, and leaving the 
congregation stranded in the churchyard. He was fined 5s. 
A Cowsby man who perpetrated a similar joke excluded the 
Minister as well as his congregation, but in this case no decision 
is recorded. 

There are numerous presentments for disturbing ministers 
during Divine Service. Two persons appeared at Northallerton 
Sessions (1654), and in each case the justices committed the 
offender to the House of Correction for three months. The 
actual charge against a Craike spinster, and a labourer named 
Thomas Walker of the same place, was that they had interrupted 
the minister “‘ when he was preaching the Word of God to the 
congregation,” and, in addition to the sentence of three months, 
each offender was ordered to attend the sessions after serving 
the sentence, and, “‘ upon reconciliation and repentance before 
the justices,” find sureties for one year. 

On the hearing of a similar charge against Simeon Whitehead 
for a disturbance in Northallerton Parish Church, several 
witnesses testified to the disorder caused amongst the congre- 
gation, testimony which indicates possibly that Whitehead had 
some sympathisers in the congregation. For some reason not 
given he was remanded to the House of Correction to the Sessions 
after the next Easter “ if it happen within six months.” 

A minister who was charged with disturbing the minister of 
Lastingham Church was found not guilty. There were many cross 
currents of religious belief in this century, and it is quite possible 
that in the above, and succeeding, cases or some of them, religious 
intolerance played a part in the prosecutions. Some of the 
** disturbances ”’ in church, so frequently recorded may have been 
merely protests by aggrieved persons. There is the case of 
Andrew Perry, Clerk in Holy Orders, of Foston (Foxton) in 
1652. On the face of the record the reverend gentleman appears 
to have had an eventful day, for he committed three assaults 
(1s. fine in each case), expressed his contempt for authority 
(fined 2s.), and broke into the pinfold, or common pound, and 
removed his goods (fined 1s. 8d.). Apart from the fact that, after 
all this exuberance, he was fined only a total of 6s. 8d., is it 
possible that this was one of those tragic cases of a minister 
ejected from his vicarage, but who offered some resistance ? 


On the whole the cases against vicars are of no great 
importance. The charge against the late Vicar of Cowsby in 
1661 for “ obstinately making use of other ritual than that 
appointed to be used in the realm of England ” obviously has a 
religious background. In the case of Rowland Sewell, Vicar of 
Brompton, this is not so, for he was charged with keeping an 
alehouse without licence, although we do not know what stress 
of circumstance led him to sell ale in order to supplement his 
stipend. As he was charged twice, later, with extortionately 
taking burial fees (1s. 8d. and 3s. 4d.) it is possible that he was, 
after all, not too scrupulous as to how he made his money. 

Churchwardens came before the court chiefly for neglecting 
their duties, and there are several entries which show that such 
duties included assisting the overseers in the collection of rates. 
To them fell, also, the tasks of bringing in the lists of recusants, 
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making returns of those absent from Divine worship, and the 
oversight of church property. Other charges which brought them 
before the Sessions were for failing to produce their accounts to 
the Justices, or failing to account for moneys in their hands. 


References to the parish clerk are few. Sometimes the 
inhabitants of a parish were presented for not paying the clerk’s 
wage, and the political background is seen in the story of two 
persons appointed to the office but rejected by Sessions on the 
ground that they had borne arms against the Parliament. The 
minute laid down, in effect, that the man appointed must be a 
good Puritan ! 


Absence from church figured in almost every calendar of 
cases. Sometimes constables brought the reports ; in some cases 
the churchwardens made the complaints. On one occasion, 
at least, a vicar appeared himself at the court and denounced 
some of his parishioners. A case against an alehouse-keeper 
for harbouring a man who had been excommunicated for not 
attending church for two or three years is very interesting for 
it discloses the fact that the Church sometimes dealt with 
offenders in its own way. Another unusual charge was one 
against a Hetton-le-Hole man for not receiving the Lord’s Supper 
in the parish of Lastingham. Usually, at the sessions, the offender 
was fined or bound over. In a case in which the absentee was 
fined 6s. a justice sitting on the bench at once paid the fine. 

Selling liquor during the time of Divine Service, allowing 
tippling or singing during that period, or permitting unruly or 
disorderly conduct were usually dealt with by fine or suppression 
of the offender's licence. A charge against two Hovingham yeo- 
men for “ riotously ringing the bells in Hovingham Church 
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at the dead time of night” sounds entertaining, but, alas, a 
story of distinct interest has no ending ! 

During the period 1663-1672, the names of 136 quakers appear 
in the records, the charges against them mainly coming under 
three headings—failing to repair to the parish church, illegally 
meeting for worship, or failing to pay the special assessments 
made upon the sect. Early in volume 7 (1685) there is a list of 
quakers fined for some unspecified offences, but in the same 
volume there are long lists of Meeting-houses licensed by the 
justices for the use of “* Nonconformist or Protestant Dissenters,” 
including the Presbyterians and Quakers. A typical entry with 
regard to a Presbyterian is “‘ The house of Will Burton in Cayton 
is certified to be set apart for divine worship for the people called 
Prespeterions ” (sic). An entry taken at random with regard to 
a Quaker Meeting-house runs thus, “* There is a house at Ais- 
garth in Wensadale ” (Aysgarth in Wensleydale) “ certified to 
the Court to be set apart for divine worship for the people 
called Quakers.” A list of quaker meeting-houses placed before 
the justices in 1689 numbered eighty-two premises licensed in 
the North Riding. 

In 1656, following a raid upon a concealed chapel or meeting 
place of the Roman Catholics, “‘all those Popish relicts, vestments, 
crucifixes, alter-clothes, cushions, books, ointment,” and many 
other articles used in worship were ordered to be burnt in the 
market place of New Malton by the sheriff, between four and 
five in the afternoon. The crucifixes and moulds for the wafers 
were to be broken before being burnt. 

It is clear that the deep antagonism between puritans and 
catholics still persisted, and that the justices were the instruments 
used to suppress the Catholic religion. 


“RIDING AT NIGHT” 


By W. S. A. ROBINSON 


Over half a century ago a case of Hatton v. Treeby was heard 
in the Queen’s Bench Division of the High Court of Justice and 
was reported in the Justice of the Peace, Vol. 61 on September 11, 
1897, at p. 586. This was a Case Stated by justices for the County 
of Somerset and at the time would no doubt cause some interest. 
The circumstances were that a police constable, without a 
warrant, arrested the appellant who was riding a bicycle without 
a light after dark. It was held by the High Court that a police 
constable has no power to arrest without a warrant and if he 
stops a rider by force, against his will, the constable is guilty 
of assault. The offence was committed against 51 & 52 Vict., 
c. 41, s. 85, which section, after declaring that bicycles, tricycles, 
velocipedes and other similar machines are to be carriages within 
the meaning of the Highway Acts, enacts certain regulations 
to be observed by persons riding such machines, one of which 
regulations is that a lamp exhibiting a light in the direction in 
which the person is proceeding shall be carried between one 
hour after sunset and one hour before sunrise. On summary 
conviction, a penalty is provided. 

Following the hearing of the above case in the High Court, 
the Justice of the Peace on August 7, 1897, at p. 508, mentioned 
that a question had been raised in the House of Commons 
when the Home Secretary was asked what steps he proposed 
to take for the protection of the public against cyclists who in- 
fringed the law in this respect and whether he would consider 
the registration of cycles and the affixing of a number on a 
conspicuous part of the machine. This elicited the reply that 
the registration of bicycles was not a practical suggestion and 
the Home Secretary would consider an amendment of the law, 
e.g., by the extension of provisions then in force in the Metropolis 
which gave a police constable power to arrest a person riding to 
the common danger. 


In these days of serious crime and particularly crime com- 
mitted by young persons, there are points of interest that can 
arise and can be usefully considered. In passing it may be 
pointed out that it does not appear that the Road Transport 
Lighting Act, 1927, and the Road Transport Lighting (Cycles) 
Act, 1945, affect the points under discussion. 

A constable has power of arrest, without warrant, upon a 
reasonable suspicion of a felony having been committed and of 
the person arrested being guilty of it. Dumbell v. Roberts (1944) 
108 J.P. p. 139. It has been laid down that a constable has no 
power of arrest without warrant, for a misdemeanour, unless 
such a power is given by Parliament. 


Let us take a simple case. A police constable is on duty in a 
lonely road in the dead of night and a cyclist without light, 
rides by and does not stop on being hailed by the constable. 
It must not be overlooked that a bicycle in the dark is an excellent 
aid to anyone who has committed an offence to effect a quick 
get-away to some distance in a short time and in a quiet manner. 
Unless the constable suspects that the cyclist has committed a 
felony he cannot effect an arrest. If he stops the cyclist by force 
and against his will, then Hatton v. Treeby comes into play and 
he is guilty of assault. A serious crime may have been committed 
unknown to the constable and the cyclist may be trying to get 
clear away. The constable may want to try to find out from the 
cyclist the circumstances of his having no light but if the cyclist 
does not stop to answer questions the constable is powerless 
unless he risks an action for assault. 

It would, therefore, seem that the following points may be 
considered namely : 

(1) Should not the law be amended in order to give a police 
constable authority to stop riders of bicycles after dark, riding 
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without lights, without being liable to an action for assault. 
If the constable is satisfied by the answers he gets all well and 
good and no-one is hurt. If, however, the constable is not 
satisfied what can he do beyond taking the cyclist’s name and 
address ? 

(2) That the police should have power in cases of reasonable 
doubt to detain the offender whilst the name and address is 
verified. As this can usually be done quickly it would get over 
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the difficulty raised when false names and addresses are given. 

(3) As a bicycle is a “ carriage’ within the meaning of the 
Highway Act—s. 5 of the Local Government Act, 1888—surely 
riding at night without a light, can in many cases constitute 
riding to the common danger and, therefore, ought it not to be 
subject to the power of arrest as in the Metropolis ? 


(4) The possibility of the registration of bicycles. 


CARAVANNING 


By LORD MESTON, Barrister-at-Law. 


The use of sites for camping and the placing of caravans are 
matters of interest to persons living in rural and semi-rural areas 
and frequently arouse a good deal of opposition. Both these 
uses of land may constitute “* development ”’ within the meaning 
of that term in s. 12 (2) of the Town and Country Planning Act, 
1947, and hence require planning permission. Refusal by the 
local planning authority to grant such permission often becomes 
the subject of appeal to the Minister. Some of these appeals—or 
the more important ones—are to be found in the “ Bulletin of 
Selected Appeal Decisions,” published at intervals by the Ministry 
of Housing and Local Government (formerly the Minister 
of Town and Country Planning). Nothing in these appeal deci- 
sions seek to lay down any rigid principles, but from a perusal 
of the decisions there emerge a number of factors which form a 
useful guide to those seeking information or asked to advise on 
particular matters. Before examining the reported appeal 
decisions given in the course of the last four years, it is well to 
remember that if a person is in any doubt as to whether a pro- 
posed operation or use of land constitutes ‘* development ” 
within the Act of 1947, a remedy is provided by s. 17 of that Act 
which enables him to apply to the local planning authority to 
determine this preliminary question. 


First, let us deal with camping. This may take the form of 
erecting tents or it may involve the erection of more permanent 
types of buildings. In one case, the appellant sought permission 
to erect two army tents in the orchard at the back of his cottage 
to provide holiday accommodation during the summer for 
friends and relations or, if required, for scouts and youth 
clubs. The cottage, which had nearly two acres of land attached 
to it, was situated in a small hamlet in an extremely rural setting 
of orchards and hop-gardens. The appellant said that he did 
not intend to admit hop-pickers or any rowdy element, but 
proposed to get his camping friends to assist him in harvesting 
his own crops. It was his intention to provide chemical or earth 
closets for the campers and to supply them with water from the 
house. The local planning authority having refused the applica- 
tion, the Minister, on appeal, decided that the site was not a 
suitable one for the establishment of a camp on account, 
inter alia, of the lack of proper sanitary arrangements and the 
difficulty of securing adequate supervision, and that the proposed 
development would be likely to result in serious detriment to 
the local amenities. Accordingly, the Minister dismissed the 
appeal. In another case, a boys’ camping club applied for per- 
mission to erect a number of small permanent buildings along 
the edge of an open field facing a main road in the Home 
Counties for use as recreation rooms, ablution huts, etc., in 
connexion with a proposed camping site for members of London 
boys’ clubs, schoolchildren, and others. The field, in which it 
was proposed to erect these buildings, was in cultivation but 
stated to be of only medium agricultural value, and it formed 
part of the land attached to a country house which stood some 
distance from the road behind a belt of trees and was being used 
as a training centre by the London Federation of Boys’ Clubs and 


Kindred Associations. The local planning authority refused 
permission on the ground that the development would be detri- 
mental to the amenities of the neighbourhood. On appeal, the 
Minister, while recognizing the importance of the work carried on 
by the club, agreed with the local planning authority that the 
placing of permanent buildings on the site proposed should 
not be allowed. The road ran for several miles through open 
country of great scenic attraction and the proposal would intro- 
duce a very undesirable form of frontage development and 
destroy the character and appearance of the landscape. The 
same objections might not apply if the development were carried 
out on a less obtrusive site away from the main road. The 
Minister, dismissed the appeal without prejudice to the submission 
by the appellants of revised proposals. 


Passing now to deal with caravans, these stand on a somewhat 
different footing from camps. The latter are generally, but not 
always, temporary in character or only used during part of the 
year. Caravans, however, are at the present day frequently re- 
quired with an object which may be more serious in a “ planning” 
sense. The shortage of housing accommodation which 
unfortunately exists, and is likely to exist in some degree for at 
least another fifteen years, has caused a number of people to make 
their homes in caravans until such time as houses become 
available. There are, it is true, sites throughout the country 
which have been duly authorized for use by caravans, both for 
residential and recreational purposes. Many local authorities 
are willing to be helpful in this matter; some have not only 
authorized a number of camp sites, but are also prepared to 
permit the use of a caravan dwelling on any plot of land where 
permission to build a house has been granted and the applicant 
is waiting for a building licence. However, these authorized 
sites are often fully occupied or else they are situated at too great 
a distance from where a particular person works and wishes to 
reside. There therefore arise a number of cases where permission 
is sought to place a caravan on land which is not an authorized 
site. In this connexion one may be tempted to rush to the 
conclusion that a person may always maintain a caravan on his 
own land without any interference or argument. But that is far 
from being the case. There is no material difference between 
parking a caravan and parking a private motor-car within the 
curtilage of a dwelling-house, so long as the caravan is merely 
kept on the premises during the intervals of holiday travel and 
camping, and not for residential use or for purposes of hire or 
sale, or display for hire or sale, but once let the caravan become 
a dwelling, whether for short or long periods, and different con- 
siderations may apply. For example, the appellant owned and 
occupied a modern bungalow having attached to it an acre and a 
half of land which included an orchard and garden. The pro- 
perty formed part of a broken stretch of residential ribbon 
building which had sprung up in a pleasant rural area on the edge 
of a city in the Midlands. It was proposed to place a caravan on 
a site at the edge of the dwelling-house curtilage, where there was 
a separate access by a rough metalled track, to provide living 
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accommodation for friends of the appellant who were having 
difficulty in finding a house. 


The occupants of the caravan would depend on the bungalow 
for their sanitary arrangements and water supply. The local 
planning authority, in refusing the application, took a number of 
objections, the principal one being that the use of caravans as 
temporary dwellings had become a serious problem throughout 
the district and they were attempting to solve this problem by 
establishing licensed caravan sites in appropriate surroundings. 
The Minister agreed with this view and dismissed the appeal. As 
we have already stated, some local authorities are prepared to 
permit the use of a caravan dwelling on any plot of land where 
permission to build a house has been granted and the applicant 
is waiting for a building licence. In such cases, however, it may 
be that different considerations apply where the building licence 
has not yet in fact been obtained. Thus, in a case in Cornwall, 
the appellant had retired from business and bought an acre plot 
of land near a small town on the coast with a view to building a 
house and settling there permanently. He was granted planning 
permission for a house but was told that it was not yet possible 
for a building licence to be allocated to him. Thereupon he 
brought a trailer caravan and a smaller caravan on the land, for 
use as a temporary dwelling and storage room for personal 
belongings until he could get a building licence. The site in ques- 
tion was on sloping ground on the outskirts of a town overlooking 
the railway, in an area which was likely to be zoned for residential 
purposes and where there were already a few houses. It was 
reasonably well screened by trees and there was no objection to 
the caravans on the grounds of their appearance. The local 
planning authority refused the appellant permission to continue 
using the caravans for the above purpose on the ground that 
the caravans, by reason of their siting, would be detrimental 
to the amenities of the district. On appeal, the Minister decided 
that in the special circumstances of the case he would grant a 
limited permission subject to conditions. Accordingly he granted 
permission for the proposed development for a period of three 
years in the first instance, subject to the use being discontinued 
on the expiration of the permission and to the caravans being 
used as a dwelling only and not as two separate dwellings. 
Likewise, sympathetic consideration may be given to a person 
who is genuinely desirous of erecting a permanent house on 
his land if planning permission and a building licence can be 
obtained. The owner of a thirty-two acre agricultural holding 
Stationed two caravans on the land as dwellings for himself 
and his son, and allowed a man, who gave him part-time 
assistance in working the holding, to station a double-deck bus 
body as a dwelling on another part of the land. The owner had 
ten acres under wheat, a piggery with seventy to eighty pigs, 
and fifty to a hundred head of poultry. There was no house 
nearby, and the appellant contended that the proposed dwellings 
were necessary for the proper working of the holding. The local 
planning authority refused permission on the grounds that the 
caravans and bus body were detrimental to the amenities of the 
locality and that their use for living accommodation was contrary 
to the policy adopted by the local authority for the control of 
movable dwellings. On appeal, the Minister said that he was 
satisfied that a dwelling on the smallholding was necessary for 
its efficient management. In view of that fact and the fact that 
the two caravans were unobtrusively placed and were not un- 
sightly, and the owner had stated that he was prepared to erect 
a permanent house if planning permission and a building licence 
could be obtained, the Minister granted permission for the reten- 
tion of the two caravans and their use as dwelling accommodation 
on their present site for a period of one year in the first instance. 
But the retention of the bus body could not be supported on 
agricultural grounds and it must be removed. 
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Where the land on which it is proposed to place the caravan is 
liable to severe flooding, there is little hope of obtaining the 
necessary permission. A certain site, which lay on the edge of a 
village, was by the side of the River Thames and was subject to 
flooding in bad weather. On the site, and above ground level, 
was an ex-R.A.F. trailer office or workshop van which was let as 
a dwelling. There was a separate shed on the site containing a 
chemical closet. Water was obtained by a hand pump from a 
shallow well and kitchen water waste was discharged through a 
hole in the floor into a bucket beneath the van. A public analyst’s 
report disclosed that the water supply was unfit for all drinking 
and domestic purposes. The Minister supported the local 
planning authority in refusing to permit the retention of the 
dwelling on amenity grounds and on the evidence of the frequent 
flooding of the site, with all its consequences where makeshift 
accommodation of this type was concerned. 


Permission to place a caravan on a particular site for a 
limited period, e.g., during the summer months, is not likely to 
be extended so as to allow the caravan to become a more or less 
permanent structure. The appellant applied for permission to 
retain a gypsy caravan which he had stationed on a concrete 
base, constructed for military purposes during the war, on some 
farm land which he rented at the foot of a hill overlooking the 
sea near a small village on the South Coast. The local planning 
authority had allowed the retention of this caravan for the 
period from April 1 to September 30, 1950, requiring that it 
should be removed at the expiration of that period. The authority 
had also granted permission for use of certain land at the foot 
of the hill, which included the site under appeal, for twenty 
camping sites subject to all the sites being cleared on or before 
September 30, 1950. The appellant sought to retain his caravan 
in position after September 30, 1950, when his limited permission 


expired. The Minister supported the local planning authority 
in refusing the application on the ground that the caravan was 
no longer mobile in any true sense, and that to permit its reten- 
tion beyond the normal summer season would mean allowing 
a more or less permanent structure on the land to the detriment 
of its rural amenities. 


So far we have been dealing with the case of a single caravan, 
or, at most, two caravans on any site. But it sometimes happens 
that a proposal is made to establish a virtual colony of caravans. 
The appellant sought permission for the siting of twelve caravans, 
for either residential or recreational purposes, on a site which 
lay at the back of some small residential property built along 
the frontage of a class III road in a partially developed woodland 
area in the Home Counties. The site comprised three and a half 
acres of land covered with undergrowth, and had an access from 
the road over a grass-covered track. The adjoining neighbour- 
hood was residential. The local planning authority refused the 
application, and, on appeal, the Minister said that the site 
was unsuitable for development in this manner and that the 
introduction of a colony of caravan dwellings would be likely 
to be injurious to the amentities of the houses on the road 
frontage, and to prejudice the future development of the 
neighbourhood. Accordingly he dismissed the appeal. 

In conclusion it may be said that there is no exhaustive or 
exclusive list of subjects which should be taken into account where 
applications are made for planning permission to place or retain 
camps or caravans on a particular site, but the following matters 
are of general consideration. 

(1) The nature of the occupation, whether residential or 
recreational ; 

(2) The period of the occupation, whether for short or long 
periods of time ; 

(3) The person or persons who are going to occupy, e.g., the 
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applicant himself and members of his family, or friends of the 
applicant, or persons working for him, or other people including, 
for example, boys’ and scouts’ organizations ; 


(4) Provision of essential services, e.g., sanitation and water 
supply. This is always a most important consideration. 


(5) Character of the neighbourhood, e.g., residential or partly 
residential, or open country with no, or practically no, buildings 
in the vicinity ; 

(6) Effect of amenities. This may be regarded in appropriate 
cases as being the effect on the amenities of the immediate 
neighbourhood and the residences therein, or it may be con- 
sidered in a wider sense in relation to the scenic beauties and 
attractions of the surrounding countryside ; 


(7) The general intentions of the local authority as to the future 
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development of the area, including the particular site in question. 

(8) The unobtrusive placing of the camps or caravans, involv- 
ing consideration of whether the proposed site is along the 
frontage of a road and screened from observation by trees ; 

(9) The nature of the lanc itself, e.g., whether it is liable to 
severe flooding ; 

(10) Whether the proposed development will be of use for 
agricultural purposes, e.g., the efficient working of a farm or 
small holding ; 

(11) Whether the applicant genuinely wishes to erect a per- 
manent building on the site, when and if he can obtain the 
necessary planning permission and building licence ; 

(12) Whether there are any “ authorized” sites for camps 
and caravans in the neighbourhood. 


REVIEWS 


The British Health Service. By Derek H. Hene. London: Shaw & Sons 
Ltd. Price 15s. 6d. net (cloth), 21s. net (leather). 

As the learned author says in his preface to this book, the health 
service has now become a settled part of the national economy. 
Whatever political vicissitudes it may still have to undergo, and what- 
ever changes may be necessary for financial reasons, it is hardly con- 
ceivable that it will be wound up, or that there will be a change in its 
central principle, which is that everything required for the purpose of 
repairing the health of the individual is free to every resident in the 
country. From this central principle there are exceptions and varia- 
tions, but the principle itself remains. At the same time there is growing 
public anxiety about the cost involved. Not only are those interested 
professionally and otherwise in potential rival services, such as educa- 
tion, highways, or environmental hygiene, wondering whether the 
health service is getting more than its due share of available resources : 
there are those who are concerned lest its insatiable maw should 
swallow up money which ought to be spent on more essential things 
such as national defence. In this state of the public mind, Mr. Hene 
has set out to perform a useful service, namely to explain the principle 
and the mode of operation of the health service, in simple language and 
small compass. Considering how vast is the scope of the health service 
(and the fact that the work is well printed and set out), the size of the 
book is pleasingly small, less than 150 pages. This includes a chapter 
on the historical background, which is interesting but hardly says 
enough about the work done in the nineteenth century, and is indeed 
rather summary in dealing with developments of the twentieth century 
before quite recent years; it may be that a “ social conscience ™ 
developed more rapidly in living memory (as the author says) but this 
is arguable. 

The relation between the Minister of Health and the publicly 
provided services is shown, so far as possible, in the form of diagrams. 
There is an explanation of the recruitment and organization of 
practitioner services, and a good many specimen forms. We think the 
space taken up by this might more usefully have been employed, in 
rather fuller explanation, or perhaps in making good the deficiencies 
to which we have referred in the historical introduction—we see little 
value, for example, in giving three pages in the middle of the book to 
reproducing the actual forms used for obtaining spectacles. Whilst 
these are printed so small as to be almost illegible (not a common 
fault in this work) the chemists’ supply forms a little later are printed 
with the same generous blanks for filling up as in the forms themselves. 
The local authority health services are very briefly dealt with: this 
is another matter where, we think, the space available might have been 
more usefully employed : health visiting and home nursing, and even 
vaccination, would surely be of more general interest than the minutiae 
of the forms used in obtaining chargeable appliances. Mental services 
and “ other services’ are very briefly dealt with. There is a chapter 
entitled ‘* Protecting the public” sub-divided under medical safe- 
guards, administrative precautions, and legal protection, which ends 
with a statistical analysis of the mode in which complaints arising 
under the service have been dealt with. There is an interesting “* case 
history of an accident *’ showing how the various services combine 
in the case of a common type of accident to an ordinary person. 
This perhaps is the most generally interesting chapter of the work. 

We commend the enterprise which has produced the book ; the very 
experienced publishers have shown their faith in it by issuing not only 
the cloth edition but a luxury edition at a guinea, which is a lot of 
money for so small a work, and we are left in some doubt whether it 


is meant to appeal to the general reader or to persons professionally 
concerned in public work. It has merits for both classes, and no doubt 
when it has been on the market for a time the learned author will be 
able to improve it. As a pioneer effort at explaining to the public at 
large something which is so important to them it can be recommended. 


Adoption of Children. By J. F. Josling. London: The Solicitors’ Law 
Stationery Society Ltd., 102-103 Fetter Lane, E.C.4. Price 
10s. 6d. net. 


This is a third edition of No. 3 in the Oyez Practice Notes. It is 
designed for the use of members of the legal profession, and Mr. 
Josling, who is a solicitor, and general editor of this series shows that 
he knows what they need for ready reference. The arrangement and 
style of the book are excellent, it has been brought up-to-date, and 
although it occupies only a hundred pages including a good index, 
we have not failed to find in it everything for which we searched. 
There is an appendix of forms, and another, of practical value, gives a 
list of registered adoption societies. The various offences that may 
be committed in connexion with adoption arrangements and children 
concerned in them, are tabulated in convenient form. The work is 
both comprehensive and concise. 


The British Year Book of International Law, 1951. London: Geoffrey 
Cumberlege. Oxford University Press. Price 60s. net. 


This Year Book, of which the present is the twenty-eighth issue, 
appears under the auspices of the Royal Institute of International 
Affairs, and under the supervision of a strong editorial committee 
headed by Professor Lauterpacht. It contains ten papers by different 
authors, some dealing with international case law and others in the 
form of essays upon disputed or arguable points. There is human 
interest in a paper upon “ Unprivileged Belligerency " (in other words 
the position of spies, guerrillas, and saboteurs) and, at the other 
end of the scale, a learned and abstruse paper upon “ Secured and 
Unsecured Debts in the Law of State Succession.” 

A paper on the legal status of the premises of the United Nations has 
an added interest from the fact that, since it was written, there has been 
the apparent conflict between the United Nations and the United 
States, about employment of American citizens whose political 
opinions displeased Congress or the Government of the United States. 
It is not inconceivable in such a case that an actual conflict could 
arise, if the United Nations claimed to give asylum to persons associ- 
ated with it whose arrest was wished for by the country where its 
premises were situated. (It should not be forgotten in this context 
that the United Nations has offices in other countries than the United 
States). The Anglo-Norwegian Fisheries Case of 1951 is rightly described 
by Professor Waldock as among the boldest and most important 
judgments pronounced by an international tribunal. The professor 
deals with the judgments and the principles laid down, in what seems 
to be the longest paper in the book. Professor Lauterpacht, the editor, 
deals with the Jurisdiction Immunities of Foreign States, a question 
upon which we have ourselves from time to time published notes when 
some interesting point emerged in the ordinary newspapers: it is a 
question which seems likely to gain importance with the added 
stresses of the present day. The same may be said of a paper by Sir 
Arnold McNair, based on a series of opinions of the Law Officers of 
the Crown, headed “ Extradition and Exterritorial Asylum.” 
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The Year Book is not likely to become widely popular reading. 
Most of the papers require for their comprehension a good deal of 
prior knowledge, much of which is not readily accessible even to the 
lawyer, while the non-legal world is pretty certain to make up its mind 
(or, to adapt Lord Westbury, what it is pleased to call its mind) upon 
the basis of more popular publications. But within its own sphere the 
Year Book is now a well-established publication, and the present issue 
seems to us to be of particular interest and importance. 


The Colonial Police. By Sir Charles Jeffries, K.C.M.G., O.B.E., 
Deputy Under-Secretary of State for the Colonies. London : 
Max Parrish & Co., Ltd. Adprint House, Rathbone Place, W.1. 
Price 18s. 6d. net. 

Like Mr. Charles Reith, the author of this book attaches the utmost 
importance to the British conception of a police system as one of the 
major contributions that the British have given to the peoples of other 
countries 

The British system really has its roots in the idea that all men are 
responsible for preserving the peace, upholding the law and bringing 
wrongdoers to justice. This idea applies no less to our modern, uni- 
formed and organized forces than to the men of the tithing and 
hundred in early times. Sir Charles Jeffries shows how it has been 
applied in British colonies all over the world, demonstrating to 
people of many races at different stages of civilisation that the police 
are the agents not of the particular government in power, but of the 
law, and that the police are the friends and defenders of all law- 
abiding people. 

It was unavoidable that in many colonies the new police forces should 
begin as semi-military bodies, and it is interesting to note that the 
famous Royal Irish Constabulary was often taken as a pattern to 
be copied. However, most of the forces have become more civilian 
in their character, though it must always be recognized that local 
conditions may necessitate somewhat different types of police officers. 
The main consideration is that the underlying principle of police duties 
and powers should be sound, and in his detailed study of the history 
and present position of the police in all the colonies, Sir Charles 
Jeffries shows that there need be no misgivings on this account. He 
comments favourably, too, on the comparatively recent separation of 
police and prison departments in nearly all the colonies, which 
removed what might easily produce unfortunate practices and results. 

The Colonial Police Service as a single service was established in 
1936, but there remain, as is natural and desirable, variations between 
different forces in wholly different colonies, so that each may have the 
police best adapted to its needs. The service has profited from the 

traditions and resources of the English police, and we tead of forensic 

science laboratories in Mauritius and Hong Kong. Of course, finger 
print identification is in use, and in some Eastern colonies where 
many go barefoot, footprint identification serves in the same way. 

A description of a street accident and of the way in which a picturesque 
Fijian policeman handled it might well apply to such an incident in 
London. Sir Charles makes the comment : “ To the policeman it was 
a trivial incident, but to any observer who noted the quiet efficiency 
and lack of fuss with which the Fijian had handled the situation it was 
intensely interesting.” There are many accounts of deeds of heroism 
by policemen of many races, and just enough delightfully humourous 
ncidents related to make this authoritative and instructive study of 
an important subject, a book that is as pleasant as it is informative. 


The South African Companies Acts. By Arthur Suzman, Q.C. 
Frown and Johannesburg: Juta & Co., Ltd. Price 52s. 6d. net. 
Although Roman Law was familiar with the notion of commercial 
and artificial personality ; although a great deal of the 
English law of corporations came to us (indirectly) from quite early 
Roman law, and although the Roman Dutch system (we imagine), 
being the common law of a commerical people with world wide con- 
nexions, must have dealt with companies or something like them, it 
seems nevertheless that South African company law as it is today 
is almost entirely of British origin. After the conquest of the Transvaal 
the (then) Companies Act, 1908, was adapted in the Transvaal in 
1909, and the Union of South Africa as a whole applied a similar 
Act in 1926. Hardly had this happened, than British company law 
was again consolidated in 1929. South Africa followed in 1939, with a 
Companies Act based on ours with improvements, and our Cohen 
Report of 1945 was followed in South Africa by a Commission under 
the Chairmanship of Mr. Justice Millin, to perform the same work 
as Lord Cohen and his colleagues had performed here. The result was 
a series of amending Acts to their Act of 1939. These Acts are parallel 
to though not identical with the British Act of 1947, but have unfor- 
tunately not been followed by a fresh consolidation as was done here 
with the monumental Companies Act of 1948. The result is that 
South African company law is for the moment in a state of great 
confusion. The position is made worse by the fact that the Acts amend- 
ing that of 1939 have adopted the expedient of spatch-cocking new 
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provisions into the old Act, so that, as the learned author of this work 
mentions in his introduction, there are no fewer than ten sections 70 
and ten sections 90 to be read as if contained in the Act of 1939, 
distinguished by Latin adverbial subnumbers. The learned author has 
accordingly set out to present the company law of his country in 
coherent form. To this end he has printed the Act of 1939 as amended, 
and this occupies more than half the book. He has explained its 
provisions in a series of short chapters, giving particular attention to 
the new provisions of the last few years. Business houses having 
dealings with South Africa may often find occasion to ask how South 
African law requires companies incorporated there to behave in 
certain circumstances, and South African company law is important, 
also, to large groups of investors in Great Britain and America. 
Evidently it is to be greatly wished that the Union Parliament should 
follow the example of the British Parliament, and consolidate this 
important branch of commercial law. Until this happens, the lawyer, 
accountant, or company secretary in Great Britain, who has to find 
out how South Africa deals with some problem of company law, will 
so far as we can judge be able to discover what he wants in Mr. 
Suzman’s book. As law books go, the price is modest, the more so that 
the book is well produced and printed. It is of manageable size, some 
five hundred pages, provided with a notably complete index, and with 
comparative tables of South African law and British law where the 
provisions in force in the two countries lend themselves to setting out 
in this shape. 


Flogging— Yes or No ? By George Ryley Scott. London : Torchstream 
Books, 50, Alexandra Road, S.W.19. Price 2s. 

Most people are prepared to give an emphatic answer to this 
question, but comparatively few can give many reasons for favouring 
or objecting to corporal punishment as the sentence of a court. Even 
those who would like to be well informed about this difficult question 
may find it hard to obtain trustworthy facts and authoritative 
opinions. This little book contains a wealth of information on the 
history of the subject and on the legal position at various times down 
to the present day. 

No better way of presenting the subject could have been adopted. 
Mr. Scott states the case in support of flogging with force and clearness, 
and then does the same in respect of the case against it. Then he sums 
up. Ashe says: “In the preceding pages the case for and the case 
against corporal punishment have been presented in detail. With a 
view to assisting the reader in his or her capacity as a member of a 
democracy called upon to decide for or against the reintroduction of 
flogging, it may be well to present a few observations and comments 
likely to prove helpful in weighing, carefully and dispassionately, 
the evidence and arguments on both sides, and ultimately arriving at a 
decision.” It is manifest that Mr. Scott really wishes to help each reader 
to make up his own mind, not to make it up for him. That is one reason 
why his book is so valuable a contribution to the literature of a difficult 
and controversial subject. 

Mr. Claud Mullins, well known as a former metropolitan 
magistrate and as a writer on crime, psychology and other subjects, 
contributes an Introduction. 


BOOKS AND PAPERS RECEIVED 


Calendar of the Pharmaceutical Society of Great Britain, 1952-1953. 
London: The Pharmaceutical Press, 17 Bloomsbury Square, W.C.1. 
Price 12s. 6d. (postage 10d.). 


London: Stevens & 


The Law Quarterly Review, January 1953. 
Price 10s. Annual 


Sons, Ltd., 119 & 120 Chancery Lane, W.C.2. 
Subscription £1 10s. 


PARLIAMENTARY INTELLIGENCE 


Progress of Bills 
HOUSE OF LORDS 
Tuesday, March 17 
ENEMY PROPERTY BILL, read la. 
HOUSE OF COMMONS 
Tuesday, March 17 
NATIONAL INSURANCE BILL, read la. 
IRON AND STEEL BILL, read 3a. 
Thursday, March 19 
ARMY AND Arr Force (ANNUAL) BILL, read la. 
CONSOLIDATED FuNpD (No. 2) BILL, read la. 
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LAW AND PENALTIES 
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IN MAGISTERIAL AND 


OTHER COURTS 


No. 24 
A DISTURBING CASE FOR DOG LOVERS 


The Scarborough Magistrates spent 2} hours on March 11 last 
investigating a charge that a local resident had been guilty of malici- 
ously killing a cross-bred terrier named “ Timmy ” contrary to s. 41 
of the Malicious Damage Act, 1861. 

For the prosecution, evidence was given that the dog, wearing a 
collar which did not bear the name and address of the owner, strayed 
from its home on the morning of Saturday, December 27 last. Two 
days later, the loss was reported to the police, who advised the owner’s 
daughter to go to the kennels of defendant, with whom the police had 
an arrangement about the care of stray dogs. 

The owner and his daughter went immediately to the kennels where 
they saw defendant, who told them that he had bad news as he had had to 
put the dog to sleep. Defendant said the dog was seriously injured, and 
had a hernia caused either by a kick or a car accident. The owner was 
not satisfied with the statement, nor with the description of the dog 
and he lodged a complaint with the police. A police officer visited 
defendant on Tuesday, December 30, when defendant said the dog was 
suffering from internal haemorrhage which warranted its immediate 
destruction. The carcase of the dog, he said, had been taken away by a 
corporation refuse wagon the previous day. As a result of police 
inquiries, defendant was seen again on the following Saturday, and 
told that his explanation on the Tuesday was not satisfactory, and that 
the dog’s body which had been removed in the refuse wagon was not 
that of the dog in question. The accused replied “* Hang on, I will 
have a look at the other dogs I have in the bins.” He then looked into 
a bin containing several bodies of dogs of different breeds, and 
removed them from the bin: he then came to the body of the dog in 
question and asked the police officer if that was the one he was looking 
for. The police officer replied affirmatively, and asked defendant why 
its body had remained on the premises for a week. He received no 
answer, and sent for the owner who identified the body, and defendant 
was then asked when the dog had been destroyed, and replied * Last 
Sunday afternoon ” (December 28). 

The owner took the body immediately to a surgery of two veterinary 
surgeons who carried out a post-mortem examination. They found 
that the carcase was in a good state of preservation, there were no 
cuts or fractures of the skin, no evidence of bruising or injury or of 
hernia, and no evidence of any kind of disease. 

Both surgeons gave it as their opinion that the dog could not have 
been dead for more than three days and therefore could not have 
been killed earlier than Wednesday, December 31. The stomach was 
completely empty of food, and the dog could not have been fed for 
at least three days before it was killed. 

In cross-examination, one of the veterinary surgeons admitted that 
he had made no specific tests for poisoning, but added that ke would 
have expected to find traces in the bowel wall if the dog had, in fact, 
been poisoned. 

The defendant, who pleaded not guilty, gave evidence to the effect 
that for four years he had been looking after stray dogs under an 
arrangement with the police. He retained the dogs for seven days, and 
if they were not claimed within that period by their owners, he 
destroyed them. He added that if an animal was in very poor condition 
or poor health, as many were, he destroyed it before the expiration of 
seven days. 

Defendant said that the dog in question was first brought to his 
kennels during the morning of Saturday, December 27. He had taken 
it for a walk that afternoon, and it slipped away from him. He next 
saw the dog the following day (Sunday, December 28) when it was 
again brought to his kennels by the police. It appeared to be in a good 
state of health, but when he visited it in the afternoon he found that it 
had vomited and passed blood. At 4 :p.m. the dog’s condition was 
unchanged, it looked very distressed, its abdomen was distended and 
it was breathing rather heavily. He did not feed it because food would 
have aggravated its condition, and at 5 p.m. the dog was still in a dis- 
tressed condition and by 8 p.m. its condition warranted its destruction, 
and the dog was destroyed with chloroform in a lethal chamber. 

Defendant stated that there was no arrangement with the police 
that he should treat stray dogs which were ill, and he denied that he had 
ever destroyed a dog before the expiration of seven days unless he 
considered it essential on humane grounds. Defendant explained his 
mistake in stating that the dog’s body had been removed in a refuse 
van, when in fact, it was still upon his premises, mentioning the 
difficulty of an accurate description. 

On cross-examination defendant stated that his arrangement with 
the police was a verbal one, and that he destroyed approximately 100 
dogs in a year. He denied that the dog was still alive when the police- 


man called on Tuesday, December 30, and repudiated the suggestion 
that he had destroyed the dog on the Wednesday as things were getting 
“a bit hot.” 

Defendant was found guilty and fined £3 3s., and order to pay £10 
costs. Defendant then said he could only afford to pay Ss. a week 
because he was, at present, drawing National Assistance—this offer 
was accepted until he secured work. 


COMMENT 

This case has been reported in considerable detail for it sheds light 
on a topic which normally attracts but little attention. The Dogs 
Act, 1906 (s. 3) empowers a police officer to seize and detain any dog 
found in a highway or place of public resort which he has reason to 
believe is a stray dog. If the dog’s collar is inscribed with the address 
of any person, or the owner is known, the police must notify such person 
in writing and inform him that unless the dog is claimed within seven 
days, it is liable to be sold or destroyed. If the dog is not claimed within 
the seven days, the police may cause the dog to be sold or destroyed “ in 
a manner to cause as little pain as possible.” 

By s. 2 of the Dogs (Amendment) Act, 1928, s. 4 of the 1906 Act 
now provides that a member of the public who takes possession of a 
stray dog must either return to its owner or take it to the police station 
nearest to the place where the dog was found. 

Section 3 (8) of the 1906 Act enacts that dogs taken to the police 
are to be properly fed and maintained, and s. 3 (9) empowers all ex- 
penses in this connexion to be defrayed by the police fund. 

It would seem that Parliament laid down a form of procedure that 
should work completely satisfactorily, but the case reported above 
shows this view to be fallacious. 

Mr. Ronald Horsman, clerk to the Scarborough Justices, to whom 
the writer is greatly indebted for this report, has sent in addition an 
editorial from a local paper which makes it apparent that anxiety has 
been caused in Scarborough by the evidence in the case which appeared 
to reveal eagerness by the police to rid themselves of their statuory 
obligations in regard to stray dogs as speedily as possible. It was also 
very unsatisfactory to realize that no effective check was in force to 
prevent the destruction of stray dogs in less than seven days. _ 

Section 41 of the Malicious Damage Act, 1861, under which the 
prosecution was brought contains two points of interest. The first is 
the penalty provided—six months or £20 for a first offence, twelve 
months or £20 on second convictions, as Mr. Horsman comments £20 
was clearly £20 in 1861! The second point of interest is the use of the 
word “ maliciously.” An offender must be proved to have unlawfully 
and maliciously killed before he may be convicted. There were some 
remarkable decisions upon the meaning of these words in Victorian 
times, for example, it was decided in Daniel v. James (1877) 41 J.P. 712 
that a person who placed poisoned flesh in an enclosed garden for 
the purpose of destroying a dog in the habit of straying there was not 
acting maliciously within the section, and in Smith v. Williams (1882) 
56 J.P. 840 a farmer who shot two fowls while they trespassed on his 
land where seed had recently been sown was also exonerated. In the 
latter case, the owner of the fowls had been warned, but this was cold 
comfort to the fowls concerned! R.L.H. 


PENALTIES 


Liverpool—February, 1953—stealing clothing and other articles 
valued £25, being goods collected for East Coast flood victims. 
Three months’ imprisonment. Defendant, a corporation motor 
driver, took two cartons of clothing from his van while driving 
from one depét to another. 

Doncaster—February, 1953—stealing shoes and bedding. Fined £5. 
Defendant, a twenty-five year old mother of five children, asked 
for a case of attempting to obtain clothing valued at £5 by false 
pretences, to be taken into consideration. Defendant attempted to 
obtain clothing sent for flood victims. 

Bridgend—March, 1953—stealing a sick benefit postal draft value 
£3 12s., forging his father’s signature thereto and cashing the 
draft. Defendant, who was told that he had committed a most 
despicable and mean offence, was fined a total of £9 and ordered 
to make restitution of £3 12s. and to pay £1 7s. 10d. costs. 

Huddersfield—March, 1953—three charges of stealing sums of £20 
each—making a false entry in a cash book. Six months’ imprison- 
ment each of first three charges (concurrent), three months’ 
imprisonment (consecutive) last charge. Defendant, a club 
secretary, asked for further defalcations totalling £163 to be 
taken into consideration. 
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CORRESPONDENCE 


The Editor, 
Justice of the Peace and 
Local Government Review. 


ENGLISH JUSTICE IN AMERICA 

I have received a letter from Dean J. A. McClain, Jr., Dean of the 
School of Law, Duke University. Durham, North Carolina—which 
I visited during my tour last autumn—regarding my article on 
“ English Justice in America: A Study in Contrasts” which was 
published in your issue of December 27 last. 

“ There are two statements,” he says, “ which need some modi- 
fication as to actual conditions in America. 

“The first is your reference to the grand jury system and your 
Statement that, while the grand jury system has been swept away in 
England, there is no sign of any change in America. Actually some 
States have dispensed with use of the grand jury, although a majority 
still do use it. 

“ The second statement refers to the election of judges. All of the 
Federal Judges, including Judges of the Supreme Court of the United 
States, are appointed by the President of the United States, with 
Senate approval, and of course hold office during good behaviour. 
It is only in the States that the elective system with respect to the 
judiciary prevails, although a few states do not use the elective system 
for judges.” 


Sir, 


Yours faithfully, 
J. P. EDDY. 
The Magistrates’ Court, 
West Ham Lane, 
West Ham, E.15. 
February 25, 1953. 


The Editor, 
Justice of the Peace and 
Local Government Review. 
Si, 
IS A GOLDFISH AN “ ARTICLE” ? 


Following the decision of the West Ham Stipendiary Magistrate, 


Mr. J. P. Eddy, Q.C., in reference to s. 154 of the Public Health Act, 
1936, that a goldfish was not an “article,” the town clerk of the 
County Borough of West Ham applied to him to state a case for the 
consideration of the High Court, and he agreed to do so. 

I have received a letter from the town clerk informing me that the 
council have now decided not to proceed with the matter. It is under- 
stood that before reaching this decision the local authority had taken 
counsel’s opinion. 

Yours faithfully, 
G. V. ADAMS 
West Ham Magistrates’ Court, Clerk to the Justices. 
West Ham Lane, 
Stratford, E.15. 


The Editor, 
Justice of the Peace and 
Local Government Review. 


LEGAL AID 
I was interested to read Practical Point No. 9 in your issue of 
February 28. You are quite correct, of course, in saying that neither 
a Magistrates’ Court nor Quarter Sessions can grant legal aid for an 
appeal by case stated, from either Court. Legal Aid may, however, 
be granted under Part I of the Legal Aid and Advice Act, 1949, in 
appeals by case stated from a Magistrates’ Court or Quarter Sessions, 
as such are proceedings in the Supreme Court of Judicature under 
Part I of the First Schedule to that Act. 
Yours truly, 
G. S. WILKINSON, 
Clerk to the Justices. 


Dear Sir, 


Magistrates’ Court, 
Town Hall, 
Dudley. 


[We are grateful to our learned correspondent for drawing attention 
to this. As for the making of such an application, reference must be 
made to the Act and to the Legal Aid (General) Regulations, 1950.— 
Ed., J.P. and L.G.R.] 


LOCAL AUTHORITIES AND “UNFIT” HOUSES 
IIl.—HOUSING ACT OR PUBLIC HEALTH ACT? 


By J. A. CESAR 


In a previous article at p. 189, ante, the writer dwelt briefly upon 
the powers of local authorities under the Housing Act, 1936, to 
deal with houses which in their opinion are “ unfit for human 
habitation and. . . not capable at a reasonable expense of being 
rendered so fit.” It is now proposed to make an equally brief 
reference to local authorities’ Housing Act powers of requiring 
the repair of ** unfit °° houses which are capable of being rendered 
fit for human habitation at reasonable expense, and to the 
powers conferred on local authorities by Part III of the Public 
Health Act, 1936. 

Section 9 of the Housing Act, 1936, although its marginal note 
refers merely to the “ power” of requiring the repair of an 
“* insanitary house,” in fact places a duty upon the local authority 
to require an “ unfit * house to be rendered “ fit ” if the expense 
involved is not unreasonable ; likewise, it is the duty of the 
local authority under s. 93 of the Public Health Act, 1936, to 
require the “ abatement” of a “ statutory nuisance,” and, if 
the statutory nuisance consists of a dwellinghouse which is 
** in such a state as to be prejudicial to health or a nuisance,” the 
person upon whom the local authority serve the requisite 
“ abatement notice ” will doubtless find himself faced with the 
requirement to carry out certain repairs to that house, but the 
Act does not make it a condition precedent to the service of the 
notice that the cost of executing the works required by that notice 
to be carried out shall be reasonable. 


In this connexion it is to be noted that s. 9 (3) of the Housing 
Act provides that “in determining . . . whether a house can 
be rendered fit for human habitation at a reasonable expense, 
regard shall be had to the estimated cost of the works necessary 
to render it so fit and the value which it is estimated that the house 
will have when the works are completed,” and s. 15, in conferring 
upon “ any person aggrieved by a notice. . . requiring the execu- 
tion of work ” under s. 9 a right of appeal to the county court 
against the requirements of the notice, provides that if the county 
court judge allows the appeal, “he shall, if requested by the 
[local] authority so to do, include in his judgment a finding 
whether the house can or cannot be rendered fit for human 
habitation at a reasonable expense.” 

The Public Health Act, however, makes no specific reference 
to the “ reasonableness ” of the cost of repairs where the repairs 
are necessary for the abatement of a statutory nuisance ; since 
the requirements of an abatement notice are not enforceable 
otherwise than by obtaining an “* abatement order ” from a court 
of summary jurisdiction under s. 94, it is obvious why 
abatement notices are not included among the notices in respect 
of which the persons served therewith have a right of appeal to a 
summary court under s. 290 (subs. (3) whereof, it will be 
remembered, specifically provides that one of the grounds of 
appeal is “ that the [local] authority have refused unreasonably 
to approve the execution of alternative works or that the works 
required by the notice to be executed are otherwise unreasonable 
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in character or extent or are unnecessary ”’) ; on the other hand, 
s. 94 (2), which deals with nuisance orders and. wherein one 
might have expected to (but does not) find some reference to the 
** reasonableness’ or otherwise of the requirements of an 
abatement notice, would appear to indicate that the magistrates, 
if they are satisfied of the existence of the statutory nuisance, have 
no option but to make a nuisance order and must, if the execution 
of works is “ necessary ” for the abating of the nuisance, order 
the execution of those works ; the only discretions allowed the 
magistrates, where the statutory nuisance is proved to exist, 
would in fact appear to be in respect of the imposition on the 
defendant of a fine not exceeding £5 and, where the nuisance 
renders “a building . . . unfit for human habitation,” the 
prohibition of “ the use of the building for that purpose ” 
until it has been rendered “ fit’; mevertheless, it may 
very well be that any question of the “ unreasonableness ” 
of the cost of the execution of the required works might be taken 
into consideration by a court of quarter sessions in the event of an 
appeal to such a court under s. 301 by the person “ aggrieved ” 
by the magistrates’ nuisance order. 


However, leaving aside the question of the reasonableness or 
unreasonableness of the cost of execution of works, and 
accepting the assumption that local authorities are themselves 
always prepared to act “* reasonably,” it frequently happens that, 
in considering what action to take to enforce the carrying out of 
essential repairs to dwellinghouses, local authorities may 


frequently be in some doubt—a doubt, incidentially, which may 
very well be aggravated by a consciousness of the housing short- 
age and a desire to keep as many houses suitable and available 
for human habitation as long as possible—as to whether they 
should proceed under their Housing Act powers or under their 
Public Health Act powers and, in this respect, the case of 
Salisbury Corporation v. Roles (1948) W.N. 412, is of considerable 


interest, although it is to be regretted that it resulted in no 
authoritative decision to which local authorities could hence- 
forth refer with assurance. 


In that case it will be recalled that Mr. Roles was the owner of 
two houses which, on account of dampness, rotted woodwork, 
fallen plaster and defective roofs, were considered by the 
Salisbury Corporation to amount to “ statutory nuisances,” 
and the Coporation accordingly served upon him the appropriate 
abatement notices with which he failed to comply. The Corpora- 
tion then applied to the magistrates for nuisance orders requiring 
the owner to comply with the abatement notices, but these the 
magistrates refused. It would appear that there was no difference 
of opinion as to the facts that the houses were old, that the 
condition of each of them amounted to a statutory nuisance, that 
they were prejudicial to health, unfit for human habitation and 
incapable of being made “ fit ”’ at reasonable cost, that, but 
for the war and the shortage of housing accommodation, the 
Corporation would have made demolition orders in respect of 
the houses, that the cost of complying with the notices would have 
taken the owner many years to recover by way of rent in that the 
tenants of the houses were protected by the Rent Restrictions 
Acts, that, had he been able to obtain possession of the houses, the 
owner would himself have demolished them, and that the owner 
had even offered to hand the houses over to the local authoritity 
without payment (an offer which was declined) so that the local 
authority could do with them what they willed ; on these facts 
the magistrates apparently concluded that it would be unreason- 
able to make the abatement orders sought by the Corporation 
and accordingly they refused to make those orders and the 
Corporation subsequently appealed to the Divisional Court. 


It was contended on behalf of the Corporation that, being 
satisfied of the existence of the statutory nuisances, the Corpora- 
tion had no option but to proceed with the service of the 
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abatement notices, and the jurisdiction of the magistrates in 
considering the merits of the case and refusing to make abatement 
orders notwithstanding that they were (apparently) satisfied that 
the nuisances existed was called in question in view of the 
seemingly mandatory wording of s. 94 (2) as referred to above. 
On behalf of Mr. Roles, however, it was argued that, the Housing 
Act having provided for the demolition of “ unfit ’’ houses 
incapable of being rendered fit at reasonable cost, Parliament 
could never have intended that they be dealt with in lieu under 
ss. 92-4 of the Public Health Act; the statutory nuisance pro- 
visions, it was suggested, could be applied only in the case of 
houses capable of being rendered fit at reasonable cost, 
reference being made in support of this suggestion to the fact 
that the Housing Act specifically safeguarded house-holders 
from being made to incur unreasonable expense by enabling them 
to appeal to the county court on this ground. The Divisional 
Court had no occasion to give a decision in the matter for the 
Court adjourned to enable the Corporation to consider “* whether 
in view of the findings of the magistrates it would be right to 
pursue their remedy under the Public Health Act, assuming that 
they have a remedy, rather than taking appropriate proceedings 
under the Housing Act, under which it is clear they have a 
remedy,” and the matter was subsequently settled out of court. 


It is not unreasonable to assume that the Divisional Court 
were more sympathetic towards the arguments put forward on 
behalf of Mr. Roles than towards those advanced on behalf of 
the Coporation, but this seems to be hardly sufficient and it 
appears to be eminently desirable that the questions inherent 
in the tringing of that case before the Divisional Court should 
be resolved one way or the other, either by the Courts or by 
amending legislation. Meanwhile the doubt must, legally, remain. 


In this connexion it is interesting to recall the provisions 
of Ministry of Health Circular No. 61 of March 27, 1947, 
which stated, inter alia, that “ local authorities already possess 
powers under the Housing Act, 1936, and the Public Health 
Acts to require owners of dwellinghouses to carry out repairs ” 
and which went on to say (although, of course, not with the force 
of Jaw and not, presumably, intended as an interpretation of the 
law) that “ action under the Public Health Acts is appropriate 
in relation to occupied houses in clearance areas whether or 
not the orders have been confirmed and to houses subject to 
demolition orders...” 


If the views expressed on behalf of Mr. Roles are the correct 
ones and the statutory nuisance provisions of the Public 
Health Act cannot be invoked in respect of “ unfit” 
houses incapable of being rendered “ fit ’’ at reasonable expense 
and that such “* unfit *’ houses should only be dealt with by way 
of demolition orders or clearance orders under the appropriate 
provisions of the Housing Act, one is left to wonder whether it 
will then be suggested, on the principle “* generalia specialibus 
non derogant,” that “ unfit’ houses capable of being rendered 
“* fit” at reasonable expense should also only be dealt with under 
the Housing Act and that the statutory nuisance provisions apply 
to dwellinghouses only if their condition falls short of rendering 
them unfit for human habitation. These last two questions, at 
least, are easy to answer ; the Public Health Act clearly indicates 
in s. 94 (2) that a dwellinghouse can be both “ unfit ” and 
subject to being dealt with as a statutory nuisance ; moreover, 
both the Acts received the Royal Assent on the same day and, 
both of them containing similar “ specific’ provisions and 
similar “ general’ provisions applicable to “ unfit” houses 
(except as regards reasonableness of cost), it is difficult to 
determine (in the absence of any decision by the courts on the 
point) which provisions (if any) of the one Act can be taken 
as overriding or excluding the similar provisions contained in 
the other. 
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BAITING THE BEAR 


Many a Christopher Robin has grown to man’s estate in the 
twenty-nine years since Mr. A. A. Milne first delighted a 
generation of children with his charming verses ; the child of 
today enjoys stronger meat, and it is now the adult who finds a 
nostalgic pleasure in his pages. When We Were Very Young is 
one of the few quaint masterpieces that the psychologists have 
left severely alone ; but for those who seek an esoteric significance 
in the simplest ideas there is a happy hunting-ground in Mr. 
Milne’s works. Nowadays, when the problem of juvenile delin- 
quency exercises the minds of all of us, when youthful hands 
reach not for the cricket-bat but for the cosh, and the reality of 
Gangsters versus Police has been substituted for the game of 
Cowboys and Indians, there is a sinister ring about James 
Morrison Weatherby George Dupree’s playful warning to his 
mother : 

“You must never go down to the end of the town 


If you don’t go down with me ! 
Looking further afield, among the many royalties, from Europe 
and elsewhere, who have sought safety in exile since the close 
of the First World War, we shall find an added pathos in the 
cri de coeur of the poor King who protested that 
* Nobody, my dear, could 

Call me a fussy man : ; 

But I do like a little bit of butter to my bread !” 

Most topical of all, and perhaps most sinister, is the poem 
entitled Lines and Squares. Most children in their time have 
played the game that Christopher Robin played : 

“* Whenever I walk in a London street, 

I'm ever so careful to watch my feet, 

And I keep in the squares ; 

And the masses of Bears 

Who wait at the corners, all ready to eat 

The sillies who walk on the lines of the street, 

Go back to their lairs : 

And I say to them * Bears, 7 

Just look how I’m walking in all of the squares ! 
This harmless obsession for avoiding the lines of demarcation 
between the paving-stones has afflicted not only children but 
many adults also—among them the great Dr. Johnson ; it is 
one of the well-known forms of what the psychologists have 
labelled *‘* compulsion-neurosis,” to which many otherwise 
normal people are subject from time to time. If, however, we 
call symbolism to our aid, and remember those other lines of 
demarcation that on the Continent of Europe divide country from 
country and one Occupied Zone from another, this playful 
habit takes on a more serious aspect. And is it by mere accident 
that the Bear, who represents in the child-mind the sanction 
behind the prohibition against setting foot on the frontier, is the 
recognized symbol of a certain Great Power in the strife-torn 
world of today ? 

In Occupied Germany it is not only the Bear that is watchful 
for a breach of the rules. To the west the British Lion is crouched, 
ready to spring ; the Gallic Cock stands sentinel to the south ; 
and towards the centre the American Eagle ruffles his feathers 
and directs his alert gaze eastwards. Never were so many 
heraldic creatures on the prowl at once. Woe betide him, be he 
soldier or civilian, who seeks to elude those wary watchers ! 

** And the little Bears growl to each other * He’s mine 
As soon as he’s silly and steps on a line !° 
And some of the bigger Bears try to pretend 
That they came round the corner to look for a friend. 
And they try to pretend that nobody cares 
Whether you walk on the lines or squares. 
But only the sillies believe their talk— 
It’s ever so "portant how you walk !” 


” 


It is always pleasant to see the biter bit, and a recent news- 
item from Israel provides an apt illustration. Two Syrian bears 
in the Jerusalem “ Biblical Zoo” broke the bars of their cage 
and escaped. Dubby, the more amenable male, “ responded to 
the coaxing of a group of nine policemen and returned to his 
cage. The female, Debbeh, is said to have crossed the border 
into Jordan territory.” Her mate, unlike so many deserted 
husbands elsewhere, “* is apt to become ferocious without her.” 


Israel and Jordan are living side by side under an uneasy 
truce, but are officially still at war and enjoy no direct diplomatic 
contact. The episode looked like assuming the dimensions of an 
international incident. After all, accusations have been made 
elsewhere of the use of bacteria in warfare, and a suspicious 
enemy might well regard an ursine violation of the frontier as but 
an advance-guard employing probing tactics. Such a theory has 
frightful possibilities. The description “* Biblical Zoo ” implies 
that the collection comprises all the animals mentioned or 
referred to in the Old Testament. Nobody can get very far 
through Genesis without coming across the story of Noah’s 
Ark : 

“* Of every clean beast by sevens, the male and his female ; and 
of beasts that are not clean by two, the male and his female. 
Of fowls also of the air by sevens, the male and the female. . . 
and of every thing that creepeth upon the earth there went in 
two and two unto Noah into the Ark.” 
Leaving later chapters and the other Books out of account, this 
inventory alone raises terrifying visions of a full-scale zoological 
invasion, and a consequent overcrowding of the small Kingdom 
of Jordan, far surpassing in its effect the panic caused to the 
Romans by the appearance of Hannibal’s elephants in Cisalpine 
Italy. 

Fortunately the resources of statesmanship have proved 
equal to the emergency. The Israeli Foreign Office called in aid 
the Truce Organization of the United Nations, who approached 
the Jordanian authorities, adding to their reassuring communiqué 
a request to search for and recapture Debbeh alive. There the 
matter rests for the time being ; it is too early to say whether, 
following recent precedents of International Law, she will be 
allowed to opt for repatriation or to seek political asylum in her 
new surroundings. In the latter event we fervently trust that 
means may be found, under some humanitarian scheme for 
mutual exchange of prisoners of war, for reuniting Debbeh with 
her captive spouse. A.L.P. 


THE IMPENDING SETTLEMENT 
The case that is ‘* bound to be settled ” 
You will constantly find to your cost 
Is the case that is fought to a finish 
And somehow or other is lost. 


When there’s a lot of chatter about 
The benefit of the doubt 
It may all sound remarkably clever 


But there’s probably no doubt whatever. SPL. 


“ An eye for an eye and a tooth for a tooth ” 

Was recently thought to be harsh and uncouth, 

But now with the crime wave so much in the news 
A great many people are changing their views. 


IPL. 
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PRACTICAL POINTS 


All questions for consideration should be addressed to “‘ The Publishers of the Justice of the Peace and Local Government Review, Little London, 
Chichester, Sussex.”’ eee ae half-yearly subscribers only are answerable in the Journal. The name and address of the subscriber 


must accompany each communication. 


1,—Children and Young Persons—Contribution orders—Children and 
Young Persons Act, 1933, ss. 86 to 88—Children Act, 1948, ss. 1 and 
23—Recovery of contributions where no order or agreement. 

Section 23 of the Children Act, 1948, provides that where a child has 
been received into he care of a local authority under s. 1 of that Act, 
ss. 86 to 88 of the Children and Young Persons Act, 1933, shall, 
subject to certain provisions of Part III of the 1948 Act, apply. 
Section 86 (1) of the 1933 Act (as amended by the 1948 Act) reads as 
follows: ‘* Where an order has been made by a court committing a 
child or young person to the care of a fit person, or sending him to an 
approved school, it shall be the duty of the persons specified in s. 24 
of the Children Act, 1948 [i.e., in the case of a child under the age of 
sixteen, the father and the mother] to make contributions in respect 
of him.” Section 87 (1) reads as follows: ‘* Where an order has 
been made by a court committing a child or young person to the care 
of a fit person or sending him to an approved school, the court which 
makes it may at the same time, and any court of summary jurisdiction 
having jurisdiction in the place where the person to be charged is 
for the time being residing may subsequently at any time, make an 
order (hereafter in this Act referred to as a ‘contribution order ’) 
on any person who is under the last foregoing section liable to make 
contributions in respect of the child or young person, requiring him 
—! such weekly sum as the court having regard to his means 
thinks fit.” 

The fact that a local authority can enforce payment of contribu- 
tions by applying for and obtaining from the court a contribution 
order does not, of course, preclude it from making an agreement with 
a person liable to contribute, which will render an application for such 
an order unnecessary (vide note to s. 23 at p. 317 Clarke Hall and 
Morrison on Children). 

There are cases where my council has taken children into care, but 
has neither applied to the court for a contribution order nor entered 
into a written agreement with the parents of either of them. The 
normal practice is for the appropriate committee, upon consideration 
of the family circumstances, to assess a contribution, and for this to 
be notified by the children’s officer in writing to the person liable. 
The fact that the council may subsequently assume parental rights 
over a child does not free the parents from their liability to contribute 
(s. 3 (6) of the 1948 Act). It may be noted that s. 87 of the 1933 
Act is not fully applicable, as the council when taking a child into care 
is not able, as is the court when committing a child to the care of a fit 
person, etc., to make a contribution order. The question arises 
whether there is any means of enforcing the duty of the parents under 
s. 86 to contribute in the absence of a contribution order or written 
agreement, or whether s. 87 must be read as limiting the enforcement 
of the duty t< the obtaining of an order (except of course that there 
may be a furmal agreement to contribute, the consideration being the 
forbearance of the authority to apply for an order). 

If the duty is enforceable by other means presumably it will not be 
by summary procedure, since the summary recovery of civil debts is a 
power given only by specific statutes. Accordingly I shall be obliged 
if you can advise whether the council can enforce the duty under s. 86 
through the county court, assuming that the amount to be recovered 
brings .he aatter within that court’s jurisdiction. SuT. 

Answer. 

If there is no order and no agreement, there is in our opinion no 
means of enforcing the payment of any sums in respect of the main- 
tenance of the child in the circumstances set out in the question. The 
local authority cannot simply notify the parent of the sum which it 
considers the parent owes, and then proceed to sue to recover such 
sum ; there must be either an order or an agreement by which the 
amount actually due can be determined. 

Our correspondent may care to refer to our article at 115 J.P.N. 180 
and to 31 Halsbury p. 551, para. 740 


2.—Landlord and Tenant—Landlord and Tenant (Rent Control) Act, 
1949—Premiums—Shop with flat. 

We are concerned for the freeholder of premises comprising on the 
ground floor a vacant shop with offices and on the upper floor self- 
contained rooms used for living accommodation and occupied by a 
tenant having the protection of the Rent Acts. The owner has 
negotiated the lease of the whole of the premises to a limited company 
for twenty-one years subject to the existing tenancy of the upper rooms 
the rent in respect of which upper rooms would be receivable by the 
company. A further term agreed between the parties is that the 
company shall pay the owner a sum of £200 by way of premium on the 
grant of the lease. The shop on the ground floor will be used for 
business purposes but having regard to the upper portion residence 


tions must be typewritten or written on one side of the paper only, and should be in duplicate. 


the Rent Restriction Acts would normally apply and so also would 
the 1949 Rent Control Act which prohibits the payment of a premium 
on the grant of the lease. The lease being to a company it may be 
argued that the Rent Restriction Acts do not fully apply to the letting 
and that consequently the 1949 Rent Control Act is not applicable. 
We cannot find much to substantiate such an argument as there can 
be no doubt the principal Acts do apply in some respects and s. 2 (3) 
of the 1949 Act states that Act applies to any tenancy to which the 
principal Acts apply. 

We would be grateful for your opinion as to whether a premium can 
properly be levied upon the company in the instance. We can see 
objection to the licence of the whole premises to the company subject 
to the protected tenancy of the upper floors but if you can forsee any 
difficulties over this your advice would be much appreciated. Pret. 

Answer, 

The shop having come into the possession of the landlord may be 
let outside the Rent Acts. There is some danger, however, if it is let 
with the controlled part of the premises although the letting of the 
controlled part would be subject to the statutory tenancy. If the two 
parts were leased separately and the premium attached to the lease of 
the shop, no danger, in our opinion, would arise. 


3.— Local Government Act, 1933—Byelaws—Definition of public place. 

I should be obliged if you would inform me whether it ts an offence 
to commit a nuisance in a private football ground. The byelaws for 
the good rule and government of the borough were made by the 
council in pursuance of s. 249 of the Local Government Act, 1933. 
The byelaw in question states : 

“No person shall, in any street or public place, to the annoyance 
of residents or passengers, commit any nuisance contrary to public 
decency or propriety.” 

A street or public place is not defined in these particular byelaws, 
nor can I find any definition in the Local Government Acts which 
brings a private football ground within their orbit. A similar bye- 
law was made by the county council under s. 16 of the Local Govern- 
ment Act, 1888, which is not applicable to this borough, and a street 
or public place is defined as follows : 

“ Throughout these byelaws the following words and expressions 
shall have the meanings hereinafter respectively assigned to them 
unless such meanings be repugnant to or inconsistent with the context 
or subject matter in connexion with which such words or expressions 
occur : 

* Street’ means and includes any highway, any public bridge, 
and any road, lane, footway, square, court, alley, or passage open to 
the public, whether a thoroughfare or not. 

* Public Place * includes any common, park, pleasure or recreation 
grounds, roadside waste, foreshore, churchyard, chapelyard, ceme- 
tery, market (whether established under charter or otherwise), and 
any open space to which the public have access for the time being.” 
I presume that this interpretation is taken from the Local Govern- 

ment Acts and would apply to this borough. I do not consider that 
the term “* Recreation Ground ” can be applied to a private football 
ground. 

_ At the time of the alleged offence in question a football match was 
in progress and the ground contained many thousands of people. 

Your learned opinion would be appreciated. PENA, 

Answer. 

We think that there is much doubt whether the football ground would 
fall within the byelaw, despite the presence of spectators at the time. 
It is a matter for the occupiers of the ground to prevent the “ nuisance ” 
in question. 


4.—Magistrates—Jurisdiction and powers—Vehicles (Excise) Act, 
1949, s. 15S—Mitigation of penalty for first offence. 

I have always been of the opinion that in the case of a first offence 
for using a car without a road fund licence the justices had power 
under s. 4 of the Summary Jurisdiction Act, 1879, to reduce the 
maximum penalty prescribed by the above section at their discretion, 
and that it was only on proof of a previous conviction for the same 
offence that the minimum penalty of one quarter of the maximum 
applied. 1 would quote as my authority for this opinion the 1952 
edn. of Stone, vol. I, p. 825, lines 14 to 19. 

My attention has now been called to the decision of the divisional 
court in the case of Holland v. Perry reported at 116 J.P.N. 682. 
The report does not make it clear whether or not a second offence was 
proved in this case, though one would think that it would have been 
mentioned if the offence was a second or subsequent offence. The police 
inform me that they take the view that Holland v. Perry, supra, is an 
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authority for the justices imposing a minimum penalty in first offences 
against s. 15 of the Vehicles (Excise) Act, 1949, in all cases. 

I would be very grateful : 

(a) For your opinion whether or not the justices have power on a 
first offence against the above section to reduce the prescribed maximum 
penalty (which in the case of a private car would now be £30) at their 
discretion or whether they are bound, even in the case of a first offence, 
to impose a minimum penalty of one quarter of the maximum. 

(6) For the reasons and references for your opinion. JONT. 

Answer. 

Holland v. Perry is reported fully at [1952] 2 2 All E.R. 720, and Lord 
Goddard, C.J., says in his judgment: “* As this was a second offence 
the justices had no power to mitigate the fine under s. 4 of the Sum- 
mary Jurisdiction Act, 1879...” See also Murray v. Thompson 
(1889) 53 J.P. 70. 

There is, we think, no doubt that in the case of a first offence the 
full power of mitigation given by s. 4 of the 1879 Act can be used. 

Per contra see Osborn v. Wood Bros. [1897] 1 Q.B. 197 where the 
statute contained a provision that for a first offence the penalty should 
be not less than £5 nor more than £10, and it was held that this express 
provision, in an Act of 1889, prevented the operation of s. 4 of the 
1879 Act. 


5.—Public Health Act, 1925, s. 30—Declaration as new street—Revoca- 
tion of order. 

My council on March 26, 1946, made an order under s. 30 of the 
Public Health Act, 1925, declaring a public footpath giving access 
between two roads to be a new street for the purpose of the application 
thereto of my council's byelaws with respect to new streets. Develop- 
ment is now proposed to take place in a manner different from that 
contemplated at the time my council made the order. I should be glad 
to know whether my council have the power to revoke such an order, 
and, if so, the procedure to be adopted. Pex. 

Answer. 

There is no statutory provision for the revocation of the order. It 
seems that the powers in s. 13 (4) (5) of the Town and Country Planning 
Act, 1947, could be used, but these involve procedure in Parliament. 
A simpler plan might be an amending byelaw. 


6.—Public Health Act, 1925—Seats on highway—Detriment to adjacent 
property. 

A owns a house in an urban district fronting to a pavement and street 
on the south, with a door in the centre of that front of the house and 
two windows on each side of the door. On the east is a pavement and 
main road repairable by the county council. This wall of the house is 
a blank gable end. The urban district council are proposing to erect 
a seat for the benefit of local inhabitants, backing against the south 
house wall under the two windows, and on the pavement between the 
house door and the south east corner of the house. Have the council 
any such powers, and what are the owner's remedies, please ? 
P. SIGMA. 

Answer. 

The power is derived from s. 14 of the Public Health Act, 1925, if 
that section has been adopted. It may also be exercised in any street 
which is a county road maintained by the county council subject to 
the consent of that council: see ibid, s. 16. The section uses the 
words proper and convenient and therefore the power must be used 
reasonably: see Vernon v. St. James Westminster Vestry (1880) 44 
L.T. 229; Graham v. Newcastle-upon-Tyne Corporation (1892) 67 
L.T. 260, 790; and Edgington and others v. Swindon Corporation 
{1938] 4 All E.R. 57; 102 J.P. 473. If not exercised reasonably 
their exercise may be restrained by injunction. Compensation is 
also claimable under s. 308 of the Public Health Act, 1875, even if the 
exercise is reasonable. 


7.—Rating and Valuation— Yacht club—Rateability. 

We act for a recently founded yacht club. 

The club has a lease of : 

1. A portion of a field as a car park and a right of way thereto. 

2. The banks of the river for moorings for the boats of the members. 

The club pays the farmer £45 per annum as rent for these facilities. 
The car park is fenced and has a right of way from the farm yard. 
The car park abuts on a public path which runs along the top of the 
river bank. The river bank has been fenced off into sections with fences 
running along the top of the bank and down the bank to the waters edge. 

The club lets each fenced mooring to its members at Is. per foot of 
boat length per year. There is not much changing about—once a member 
has a mooring he retains it from year to year as his exclusive property 
and other members are not allowed to enter it either from the bank or 
the river. Access to each mooring is from the public path. A member 
drives down the right of way to the car park, then from the car park 
walks straight on the public path and then direct from the public path 
to the particular mooring in question. 

The valuation officer seeks to rate the club as being in beneficial 
occupation of the whole of the car park and moorings. The club 
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takes the line that it should be rated for the car park only, which is the 
only thing enjoyed in common by the members and that each member 
should be rated as an individual tenant in respect of the mooring 
which is in his own exclusive tenancy. This will be a very different pro- 
Position as the rating authority would probably not find it worth- 
while to rate thirty or forty different boat owners in respect of their 
own small moorings particularly as void claims for six months in the 
year would arise when the boats are taken off the river. 

We should be grateful for your valued opinion on whether : 

1. The club or each particular tenant member be said to be in rate- 
able occupation of each particular fenced mooring. 

2. The tenant or the club is the proper party to be rated in respect of 
each fenced mooring. 

3. Generally with authorities on the various points raised. 

The fences were originally erected by the club but their maintenance 
is the responsibility of each tenant. P.B.H. 

Answer. 

1 and 2. The tenant. 

3. Young & Co. v. Liverpool Assessment Committee (1911) 75 J.P. 233; 
oe Council v. Southern Rail Co. [1936] 2 All E.R. 322; 


—— Property—Agricultural Holdings Act, 1948, s. 23—Licence or 
lease. 

By an agreement made prior to March 1, 1948, my council granted 
to a firm of dairy farmers (called licensees) “ full leave and licence to 
enter upon and use for the purpose of grazing cattle ” an area of land 
purchased by them under s. 164 of the Public Health Act, 1875. The 
agreement provided for determination by either party by six months’ 
notice and that the licensees should not cause nuisance or annoyance 
to persons using the park as a public open space. 

Notice to quit has been served under the agreement but the licensees 
contend they are entitled to one year’s notice under s. 23 of the Agricul- 
tural Holdings Act, 1948, because the document although phrased as a 
licence is in fact a tenancy (in point of fact the public have had access to 
the Park throughout the time of occupation of the licensees). 

It is my contention: 

(a) that the document and the fact that the licensees have not had 
— possession point to the document being a licence in 
aw 

(6) that being a mere licence it is not a “ contract of tenancy ” and 
therefore not an “ agricultural holding ” 

(c) therefore the Act of 1948 does not apply to it either as to notices 
to quit or as to compensation ; 

(d) that argument (5) is reinforced because s. 2 of the 1948 Act 
specifically brings in licences granted after 1948 but as this 
section is new the old licences remain outside the Act. 

I should appreciate your opinion and a reference to any case law on 
the interpretation of the relevant sections of the 1948 Act. P. ENEMEP. 
Answer. 

In our opinion, the licence is clearly outside the provisions of the 
Act of 1948, and would have been outside even if granted after the 
Act. We know of no cases under the Act directly on the point. 


9.—Road Traffic Acts—Accident—Cyclist runs into stationary motor 
vehicle—Duty of driver of vehicle to report the accident. 

A G.P.O. vehicle is stationary by the side of the road while cable 
repairs are being effected. A pedal cyclist runs into the rear of the 
vehicle and injury is caused to the rider. For reasons connected with 
the welfare of the injured rider the person who is the driver of the 
G.P.O. vehicle does not exchange particulars with the injured person. 
Does that driver have to report the accident to the police in accordance 
with the provisions of s. 22 of the Road Traffic Act, 1930? I am 
arguing that the decision in Shears v. Matthews covers this point and 
that as the driver was not at the time of the accident driving the vehicle 
he is not legally bound to comply with the requirements of s. 22. 
The definition of “ driver” in s. 121 (1) of the Act, and also the 
wording of s. 22—the driver of the motor vehicle shall stop—appear to 
support my argument. JEST. 

Answer. 

This accident could not have happened but for the presence of this 
motor vehicle on the road, and we think, therefore, that s. 22 applies. 
The driver of the vehicle, if he is aware that the accident has happened 
(see Harding v. Price [1948] 1 All E.R. 383; 112 J.P. 189) should com- 
ply with the requirements of s. 22. 

This does not involve any admission on his part that the accident is 
in any way his fault. 

We do not think that Shears v. Matthews, supra, is really in point 
on this matter. As for the words “ shall stop 3 we consider that they 
mean “come to a stationary position” or “remain stationary,” 
according to the circumstances of the case, the object being to ensure 
the opportunity for giving the necessary particulars. 

The case of Jones v. Prothero [1952] 1 All E.R. 434 does not go quite 
so far as this, but it isin point. It seems to leave open to argument the 
question of when a driver has finished his journey. 
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ORNCHURCH URBAN DISTRICT 
COUNCIL 


Appointment of As of Assistant Solicitor 
APPLICATIONS are in are invited for the appoint- 
ment of Assistant Solicitor at a salary in 
accordance with Grade VII of the A.P.T. 
Division of the National Scale of Salaries (£710 
per annum, rising by annual increments of £25 
to a maximum of £785 per annum). 

The Council will provide housing accommo- 
dation for the successful applicant if necessary. 

Conditions of appointment and application 
forms can be obtained from the undersigned, 
by whom applications in envelopes endorsed 
“ Assistant Solicitor’ must be received not 
later than Friday, April 17, 1953. 

P. L. COX, 

Council Offices, Clerk of the Council. 
Billet Lane, 

Hornchurch. 


HAMPSHIRE 





APPLICATIONS are invited for the post of 
Assistant Solicitor on the staff of the Clerk 
of the County Council. The salary will be 
£950 x £50— £1,100. Applicants should have 
had experience in Local Government work. 

The post is pensionable and the appointment 
will be subject to the submission of a satis- 
factory medical report. In approved cases the 
County Council are prepared to assist newly 
appointed members of the staff to meet removal 
and other expenses. 

Applications, giving full particulars of age, 
education and experience, together with the 
names of two persons to whom reference may 
be made, should reach the Clerk of the County 
Council, The Castle, Winchester, not later than 
April 18. 


URBAN DISTRICT OF HUYTON-WITH- 
ROBY 


Assistant Solicitor 


THE Council invite applications for this 
established post in the Clerk’s Department, 
subject to the National Joint Council Condi- 
tions of Service and the Local Government and 
Other Officers’ Superannuation Act, 1937. 
Canvassing disqualifies. The salary will be 
within the limits of Grades A.P.T. Va and VII 
according to experience, etc. An apprentice- 
ship in local government is an advantage. 


Huyton-with-Roby is a rapidly developing 
area adjacant to Liverpool, the population 
having increased in twenty years from 5,198 to 
55,783, and should offer excellent chances of 
obtaining experience. 

Applications, in candidate's own hand- 
writing, accompanied by copies only of not 


' more than three recent testimonials, should be 


received by me not later than noon on April 9, 
1953. 
H. E. H. LAWTON, 
Clerk of the Council. 


Council Offices, 
Huyton, 
Lancashire. 


' collections. 





When replying to advertisers please 
mention the Justice of the Peace 
and Local 


Government Review 





Gouc ESTERSHIRE MAGISTRATES’ 


COURTS COMMITTEE 


Cheltenham and Tewkesbury Petty Sessional 
Divisions 


APPLICATIONS are invited for the following 
whole-time appointments : 

(i) First Assistant to the Clerk to the 
Justices—Salary £555 x £15—£600. 

(ii) Second Assistant to the Clerk to the 
Justices—salary according to age and ex- 


| perience but not exceeding £450 per annum at 


thirty years of age. 


The First Assistant must be capable of 
acting as Clerk to the Court without super- 
vision if required, and have a thorough know- 
ledge and experience of the work of a Justices’ 
Clerk’s office. 

The Second Assistant should have a know- 
ledge of the work of a Justices’ Clerk’s office 
and be able to act in connexion with court 
He must be able to issue process 
and prepare warrants without supervision. 
He should also be capable of taking occasional 
courts in an emergency. 

The appointments, which are superannuable, 
will be subject to one month’s notice on either 
side, and the successful candidates will be 
required to pass a medical examination. 


Applications, stating age and experience, 


| together with the names and addresses of two 


referees, to be received by the undersigned not 
later than April 4. 


GUY H. DAVIS, 
Clerk of the Committee. 


Shire Hall, 
Gloucester. 























Puffs, Balloons & Smokeballs 


By A. LAURENCE POLAK, B.A. (Hons. Classics), Lond. 
A Solicitor of the Supreme Court 


professionals any harm.” 














Being a selection of articles published over the initials 


and sound knowledge of legal principal ; 


** Much amusing reading will be found here.” 


** Beautifully written and delightfully illustrated.” 


PRICE : 12s. 6d. cloth edition. 


Illustrated by LESLIE STARKE 


“ALP.” 
Review during 1951 and 1952. 


‘** Both informative and entertaining.”"— Times Literary Supplement. 


—Police Review. 


“* Recommended for injection in small doses into the amateur of legal studies : 
—The Magistrate. 


OBTAINABLE FROM : 








in the Justice of the Peace and Local Government 


** Mr. Polak has contributed a good deal of gaiety to legal reading since the publication of Legal Fictions in 1945, 
and the present volume continues the tradition. His breezy style does not quite conceal a store of classical learning 
and occasionally a little pill is found inside the jam.” 


Scottish Law Gazette. 


—County Councils Association Official Gazette. 


and it would not do some of the 


10s. 6d. stiff board covers edition 
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LOCAL AUTHORITIES’ 


BYELAWS 


By A. S. WISDOM, Solicitor 


This booklet is a summary 
of byelaw-making powers 
possessed by local authori- 
ties. 

It is, so far as the Publishers 
are aware, the first booklet 
to deal with this subject. 


Price 4s. Postage and packing 6d. 


IMPORTANT NEW EDITION 
NOW AVAILABLE 








Paterson’s 
Licensing Acts 


6lst Edition, 1953 
By F. MORTON SMITH, B.A. 


This new edition is particularly impor- 
tant owing to the consolidation of 
many old enactments in the Customs 
and Excise Act, 1952, necessitating 
extensive re-arrangement of the work. 
All other recent legislation and case 


REMINDERS 
DRAFTING A LEASE 


by ESSEX 


Reprinted from the J.P. of July 19, 
1952 


The object of the Tables is to enable 
a Draftsman to dictate the complete 
draft lease without any pauses in the 
shortest possible time. 

Two Tables have been drawn up. 
The first lists all common form 
clauses and the second all formal 
parts of a lease. 

Printed in folder form, ready for 
immediate office use. 


Price 1s. each, Postage free 


law is also dealt with. Six copies 5s. Twelve copies 9s. 
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